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Glossary of terms
Interpretative

A statement made by a member state when ratifying or acceding to a

declaration

treaty which is interpretational, and merely clarifies some obscurity, or
which makes explicit something that in the clause is only implicit.

Legal pluralism

The existence of multiple legal systems within one (human) population
and/or geographic area.

Customary law

Customs and usages traditionally observed among the indigenous
African peoples of South Africa and which form part of the culture of
those peoples.

Customary

A marriage concluded in accordance with customary law.

marriage
Constitution

An overarching law that defines the fundamental political principles
and establishes the structure, procedures, powers, and duties of a
government.

Convention

A legally binding agreement between states that is entered into
voluntarily. It is enforceable to the extent acknowledged by the parties.

Declaration

A written public announcement of intentions or of the terms of an
agreement. It can be used as evidence in a court of law.

Domesticate

The process of transforming or incorporating international laws into
national legal systems.

Epidemic
Female

An epidemic refers to a disease that grows in a human population.
genital A procedure performed on a child or adult’s vagina to alter or injure

mutilation

their genitalia for non-medically necessary reasons

Harmonisation (of Approximation or coordination of different legal provision or systems
laws)

by eliminating major differences and creating minimum legal
requirements or standards.

Incest

An act of having a sexual relationship or a marriage with a close
relative from the same bloodline.

Monolithic

Communities that are very large, united, and difficult to change. They

communities

are rigid and homogenous, and not open to new ideas.

v

Non-derogable

A right considered to be so important that it cannot be limited or

right

suspended under any circumstance even in a state of emergency or war.

Protocol

An international agreement that adds to an existing international
instrument.

Ratification

A formal action under international law that makes a state a party to a
treaty and indicates a state’s consent to be bound by the treaty.

Reservation

A unilateral statement, however phrased or named, made by a State
when signing, ratifying, accepting, approving, or acceding to a treaty,
whereby that state purports to exclude or to modify the legal effect of
certain provisions of the treaty in their application to that State.

State

A nation or territory considered as an organised political community
under one government system.

Violence
women

against Any act of gender-based violence that results in, or is likely to result in,
physical, sexual, or mental harm or suffering to women, including
threats of such acts, coercion, or arbitrary deprivation of liberty,
whether occurring in public or in private life. It refers to violence
directed at a woman because she is a woman and that affects her
disproportionately. Such violence includes but is not limited to:
intimate partner violence; non-partner sexual assault; trafficking; socalled honour crimes; sexual harassment and exploitation; stalking and
gender-related violence.

Ukuthwala

A practice that involves kidnapping and early forced marriage of a girl.

Ukuhlolwa

Virginity inspection and testing of girls.

Ukungena

Widow’s surrogate marriage to a male relative of the husband after
husband’s death under customary law.
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EXECUTIVE SUMMARY
South Africa has made progressive commitments at multiple levels to promote and protect
women’s human rights for gender equality as well as promote women empowerment. These
include South Africa’s ratification of the African Charter on Human and People’s Rights on
the Rights of Women in Africa (the Maputo Protocol) in 2005, the ratification of the
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)
and the signing of the Beijing Declaration and its Platform of Africa as far back as 1995.
Following its ratification of the Maputo Protocol, South Africa also committed to the 2009
African Women’s Decade (2010-2020) which committed the African Union (AU) Member
States to the universal ratification, full domestication, and implementation of the Maputo
Protocol by 2020. This report is part of the civil society monitoring of this commitment.
The Maputo Protocol has been dubbed the “African Women’s Bill of Rights” as it articulates
issues that particularly affect African women. The Protocol addresses numerous issues of
concern for African women that were not included in CEDAW, such as enshrining women’s
right to legal and safe medical abortion; affording women the right to be protected against
HIV infection and to know the HIV status of their sexual partners; addressing the conflicting
norms between African values and global social norms, thus reaffirming existing positive
cultural practices and eradicating harmful practices that undermine women’s safety such as
female genital mutilation (FGM); extending the definition of violence against women to
conflict situations; guaranteeing women’s right to peace; and

emphasising the private

sphere as an important domain in which women’s rights are to be realized. The Maputo
Protocol also provides for civil, political as well as socio-economic rights of women in Africa
and further recognises that amongst women, there are those more vulnerable than others
owing to a number of factors and experiences. To this end, the protocol extends specific
rights to elderly women, women with disabilities, widows, women in distress, pregnant
women, and women in prison.
The year 2020 marks 15 years since South Africa ratified the Maputo Protocol, and the last
year of the 10-year African Women’s Decade (2010-2020). 202 is also the 25th anniversary of
the Beijing Declaration on Women’s Rights and 20 years of the United Nations Security
Council (UNSC) Resolution 1325. The convergence of these significant events highlights the
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major strides made towards protecting women’s rights and achieving gender equality. In
light of this, Tshwaranang Legal Advocacy Centre (TLAC) and the Centre for Human
Rights’ Gender Unit at the University of Pretoria undertook an audit of South Africa’s
domestication and implementation of the Maputo Protocol. Through a desktop study and
stakeholder

engagement

on

the

knowledge

and

perceptions

of

South

Africa’s

implementation of the Maputo Protocol this report constitutes an audit of South Africa’s
domestication and implementation of the Maputo Protocol over the past 15 years. The audit
acknowledges that most of South Africa’s legislation, policies, and mechanisms which
advance and protect women’s rights predate South Africa’s ratification of the Maputo
Protocol, thus effectively domesticating CEDAW which was ratified in 1995. However,
given the complementarity between CEDAW and the Maputo Protocol, the domestication
and implementation of CEDAW is also deemed as substantive domestication and
implementation of the Maputo Protocol. This audit thus includes a comprehensive analysis
of legislation, policies, case law, and mechanisms set up by South Africa that have a
substantive bearing on the rights enshrined in the Maputo Protocol. This audit also makes
recommendations for South Africa’s full domestication and implementation of the African
Women’s Protocol.
South Africa made three reservations and two interpretative declarations to the Maputo
Protocol. The reservation on Article 4(2)(j), which requires Member States to the Protocol
that still enforce the death penalty to take appropriate measures to ensure that the death
penalty is not imposed on pregnant or nursing mothers, highlights that South Africa is not
bound by this provision, given that it is totally opposed to the death penalty. South Africa’s
opposition to the death penalty follows from the right to life in section 11 of the
Constitution, and the landmark constitutional court decision in State v Makwanyane that
declared the death penalty unconstitutional. Article 6(d) calls for Member States to register
all marriages for their legal recognition. South Africa’s reservation to this provision points
out that this provision contravenes the South African recognition of customary marriages
through the Recognition of Customary Marriages Act. The Recognition of Customary
Marriages Act provides wider protection to unregistered customary marriages by not
requiring their registration for validity purposes. On this basis, South Africa considers itself
not bound by the provisions of Article 6(d) as it provides protection that is more favourable
to women than the Protocol provisions. Article 6(h) of the Protocol deals with equal rights
between men and women, including the equal rights of children to the nationality of both
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parents, except for instances where national legislation or national security interests provide
for a Member State’s prohibition of the nationality of children. South Africa’s argument in
this reservation hinges on the fact that citizenship laws do not prohibit nationality of
children based on national interest and as such, South Africa cannot be sanctioned for not
withholding nationality of children based on national security and national interest reasons.
The two interpretative declarations were made to Article 1(f) and Article 31. The declaration
to Article 1(f) is made on the definition of “discrimination against women” and the
declaration to Article 31 deals with the question of whether the South African Constitution
offers human rights protection that are more favourable than the Maputo Protocol
provisions. The declaration to Article 31 raises the possibility that the Protocol may be
construed to offer more favourable protection to women than the South African Bill of
Rights, which comes with a limitation clause in section 36 of the South African Constitution.
The Maputo Protocol does not have a limitations clause, and South Africa’s declaration
concludes that South Africa offers more favourable protection of women’s rights than the
Protocol provisions. In 2016, the African Commission on Human and People’s Rights, in its
concluding observations and recommendations to South Africa made after reviewing its
report, expressed concern about South Africa’s reservations to the Maputo Protocol and
recommended the removal of these reservations. This audit supports the recommendation,
for the removal of South Africa’s reservations in light of Article 31 of the Maputo Protocol,
which acknowledges that some States Parties’ national legislation could offer more
favourable provisions on the protection of women and girls than the Protocol. Such national
legislative measures precedence over the Protocol provisions. South Africa’s three
reservations highlighted above infer that South African laws, their application of rights, and
the interpretation of rights through the courts provide protection that is more favourable to
women and girls than the protection provided by the Protocol. As such, Article 31 insulates
South Africa from being sanctioned by the African Commission on Human and People’s
Rights for non-compliance with the reserved Protocol provisions.
This audit found that, notwithstanding South Africa’s extensive normative framework to
protect women’s rights and advance gender equality, gaps still exist. For instance, the
Maputo Protocol remains largely unknown in South Africa and is seldom used, referred to,
or mentioned in legislation passed since 2005 - after South Africa’s ratification of the Maputo
Protocol. Efforts have not been made by the State to ensure the Protocol’s nationwide
popularisation. Through its stakeholder engagement, this audit had an unintended positive
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consequence of serving as a Maputo Protocol popularisation exercise for those stakeholders
who had never heard about the Maputo Protocol. The audit generated interest in the
Maputo Protocol, with some stakeholders promising to engage it, read more about it, and
use it to further their work. Many women in various parts of the country are not aware of
this instrument, and this must be the starting point for South Africa’s obligation to realise
and implement the rights provided in this instrument. There is therefore a need to design
and implement community-wide awareness of the Maputo Protocol and the ensuing laws
that protect women and promote women’s rights at the national level.
Implementation of the Maputo Protocol requires that, at the very least, national legislation
passed after 2005 mention or make reference to the Maputo Protocol in their preambles in
recognition of South Africa’s obligation to domesticate and implement the Protocol. Case
law is also expected to make reference to the Maputo Protocol to elaborate on some of the
progressive provisions that provide clarity on positive cultural norms and practices and
specific rights enshrined in the Protocol. Section 33(2)(b) of the South African Constitution
mandates the courts to consider international law when interpreting the rights in the Bill of
Rights. While South African national laws are robust and progressive, there is a need to
make use of the Maputo Protocol as part of an integrated strategy of raising awareness
about the Protocol rights, as well as implementing the Protocol provisions through court
judgements. These measures would effectively entrench the Protocol provisions in South
Africa’s jurisprudence and legal precedents.

The stakeholder consultation process revealed that while some stakeholders did have some
knowledge of the Maputo Protocol, this knowledge vests mostly in civil society
organisations and institutions within the human rights sector. Most stakeholders did
however know about the laws that related to gender equality and women; rights which were
passed in South Africa between 2005 and 2020. The audit report also found that although
South Africa has progressive tools to advance the domestication and implementation of the
Protocol; the experiences of the most affected and the most vulnerable women in society, as
well as the unconscious bias against women and cultural blind spots continue to undermine
the legislative and policy measures that have been put in place to protect women. The law
has some gaps when it comes to protecting women. For instance, South Africa is yet to
decide on legislative measures regarding the decriminalisation of sex work. The
criminalisation of sex work continues to leave women vulnerable to sexual and physical
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assault, and exploitation. Further, there is no legislative measure to outlaw harmful cultural
practices such as ukuthwalwa, although other tools that are aimed at preventing rape and
trafficking of persons are successfully used in the prosecution of ukuthwala. There is also no
law that specifically addresses and outlaws ukungena.

There are also no legislative

provisions that protect widows’ rights and inheritance rights of women. These are but some
of the current legislative gaps. These gaps were also noted in the concluding observations of
the African Commission on Human and People’s Rights’ in 2016. The human rights
mechanism recommended, amongst other things, that South Africa enact a national law
domesticating the Maputo Protocol and review laws that protect girls from child marriages
for better and adequate protection. These gaps can be addressed in a way that does not
necessarily duplicate the comprehensive provisions that have been promulgated in the
South African Constitution and the various existing legislative and policy imperatives. This
audit recommends that South Africa enacts targeted legislation to address the gaps that still
exist in protecting women’s rights in South Africa.
South Africa has already made strides towards strengthening existing legislative and policy
measures to afford women more protection. In 2020 alone, South Africa adopted the
National Strategic Plan on Gender-Based Violence and Femicide and promulgated three
Bills to amend existing Acts of Parliament, expanding women’s protections and covering
some of the glaring weaknesses that exacerbated women’s vulnerability. These three Bills
are the Criminal Matters Amendment Bill, the Domestic Violence Amendment Bill, and the
Criminal Law (Sexual Offences and Related Matters) Amendment Bill. The missed
opportunity is that these ensuing legislative amendments make no mention of the Maputo
Protocol in their preambles, which could have been an effective way of domesticating the
Maputo Protocol and making it known to the wider community of women in South Africa,
in

all

their

diversity.
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Part 1: INTRODUCTION
Gender equality, as well as the promotion and protection of women’s rights are key
prerequisites for human security. Both are a precursor to and an important indicator
of the nation’s well-being. Globally, women and girls constitute more than half of
the world’s population, and consequently, more than half of its potential. With
South Africa’s female population of 51.4%- compared to a male population of 48.7%1
- the need to promote and protect women and girls and ensure gender equality
remains urgent. South Africa has made progressive commitments at multiple levels
to promote and protect women’s rights for gender equality as well as promote
women’s empowerment (see Figure 1). Despite this, in their report of ‘South African
Women as Champions of Change: A Civil Society Programme of Action of the
African Women’s Decade’ the South African Women in Dialogue (SAWID) note
numerous challenges at the political level which are a hinderance to women’s
emancipation and women’s development in South Africa2. In addition to the lack of
political will to implement these commitments, civil society has difficulty in
attracting and retaining the needed intellectual capacity to deal with the complex
socioeconomic and political issues that affect women. This report also examines and
makes recommendations for civil society’s participation in policy formulation and
engagement. This report is part of broader strategies to advocate for local use of the
Maputo Protocol and support for the realisation of the rights and protections that are
promoted in the Protocol.

See the Census 2011 statistics on the Statistics South Africa Census Report. Available at
https://www.statssa.gov.za/publications/P03014/P030142011.pdf [accessed on 12 October 2020]
2 Chitiga-Mabugu, M., et al. (2014). South African Women as Champions of Change. Cape Town, SAWID and the
HSRC.
1

1

Figure 1: South Africa's Progressive Commitments to promote and protect women's rights

South Africa ratified the
Southern Africa Development
Community (SADC) Protocol on
Gender and Development in
2011

05

1

South Africa ratified the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW) and signed the Beijing Declaration and its
Platform of Africa in 1995. At a continental level, South Africa ratified the African
Union Heads of State and Government’s Solemn Declaration on Gender Equality in
Africa (SDGEA) in 2004, followed by the Protocol to the African Charter on Human
and People’s Rights on the Rights of Women in Africa (the Maputo Protocol) in 2005.
In 2009, the African Women’s Decade (2010-2020) was adopted; committing the
African Union (AU) Member States (including South Africa) to the universal
ratification, full domestication, and implementation of the Maputo Protocol by 2020.
At a regional level, South Africa ratified the Southern Africa Development
Community (SADC) Protocol on Gender and Development in 2011.
The Maputo Protocol guarantees the human rights of women on the continent and
complements the international women’s human rights instruments. The Maputo
Protocol has potential to improve the lives of women and girls in Africa. In
adherence to its dualist approach towards the relationship between public
international and regional treaties that it has ratified3, South Africa has passed
several national laws and policies domesticating the specific provisions of the
Maputo Protocol, CEDAW, and the SADC Protocol. Many national legislations and
policies promoting and protecting women’s rights predate South Africa’s ratification
of the Maputo Protocol. This gives effect to South Africa’s ratification of CEDAW,
which took place on 15 December 1995. Given the complementarity between
CEDAW and the Maputo Protocol, with the latter considering the challenges that
women and girls face on the continent; these measures are deemed to also
domesticate the Maputo Protocol.

Section 231(4) of the Final Constitution of the Republic of South Africa, 1996. For a detailed discussion on South
Africa’s dualist approach to international treaty law, see Ferreira, G, & Ferreira-Snyman, A. (2014). The
incorporation of public international law into municipal law and regional law against the background of the
dichotomy between monism and dualism. PER: Potchefstroomse Elektroniese Regsblad, 17(4), 1471-1496.Available at
http://www.scielo.org.za/scielo.php?script=sci_arttext&pid=S1727-37812014000400009&lng=en&tlng=en
[Accessed on 5 October 2020]
3
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The year 2020 was a special one for women’s rights at global and continental levels.
The year marked the 25th anniversary of the landmark Beijing Declaration on
Women’s Rights and it marks 20 years of the United Nations Security Council
(UNSC) Resolution 1325. On the home front, 2020 marked 15 years since South
Africa ratified the Maputo Protocol, and on the continent, the year marked the tail
end of the 10-year African Women’s Decade (2010-2020) wherein South Africa,
together with its African compatriots committed to have fully domesticated and
implemented the Protocol. 2020 is therefore is an opportune time for taking stock of
South Africa’s domestication and implementation of the Protocol in the 15 years
following its ratification of this continental treaty.
It is against this backdrop that Tshwaranang Legal Advocacy Centre (TLAC) and the
Centre for Human Rights’ Gender Unit at the University of Pretoria undertook an
audit of South Africa’s domestication and implementation of the Maputo Protocol.
This report documents some evidence of the domestication and implementation of
the Maputo Protocol following the ratification of the same by the South African
government. Through a desktop study and stakeholder engagement on the
knowledge and perceptions of South Africa’s implementation of the Maputo
Protocol, this report constitutes an audit of South Africa’s domestication and
implementation of the Maputo Protocol in South Africa. This audit also includes
discussion on the legislation, policies, case law and mechanisms set up by South
Africa that have had substantive bearing on the rights enshrined in the Maputo
Protocol, as well as recommendations for advocacy to promote the full
implementation of the Protocol and suggestions for future research.

2

1.1 The Maputo Protocol
The Maputo Protocol is among the first human rights treaties adopted by the African
Union (AU) between 2002 and 20034. The Protocol was adopted by the African
Union Heads of State and Government on 11 July 2003 in Maputo, Mozambique. A
minimum of 15 AU member states ratified the Protocol, a process that fulfilled the
requirement for its coming into force5. The negotiations and preparatory drafts of the
Protocol were undertaken under the AU predecessor, the Organisation for African
Unity (OAU) and the adoption process had started under the aegis of the OAU in
1995. The Protocol entered into force on 25 November 2005. The Protocol gave effect
to Article 66 of the African Charter on Human and People’s Rights (the African
Charter) which provides for special protocols to supplement its provisions whenever
necessary6. Resolution AHG/Res.240 (XXXI) recommends that the African
Commission on Human and People’s Rights (the African Commission) elaborate a
Protocol on the Rights of Women in Africa7. The Maputo Protocol also gives effect to
Article 2 of the African Charter, which enshrines the principle of non-discrimination
on grounds including sex, as well as Article 18, which calls for the protection of the
rights of women and the elimination of all forms of discrimination against women8.
The Protocol further reaffirms the international recognition and guarantees of
women’s rights enshrined in international declarations, conventions, and resolutions
as well as the principle of gender equality as one of the foundational principles
enshrined in the African Union Constitutive Act9.

The African Union (AU) was established by the Constitutive Act of the African Union which entered into force
on 26 May 2001 but under Art 33, the OAU continued in existence during the transitional period until the official
inauguration of the AU in Durban, South Africa on 9 July 2002. The treaty adoption requirements of 15
ratifications from African member states to the Maputo Protocol were achieved in 2003. Effectively, the Protocol
was thus adopted by the African Union which came into force in 2002, not by the OAU.
5 In terms of Art 29(1) of the Maputo Protocol, the Protocol required 15 ratifications to enter into force. South
Africa is amongst the first countries to ratify the Maputo Protocol, together with Benin, Cape Verde, Comoros,
Djibouti, Gambia, Lesotho, Libya, Mali, Malawi, Namibia, Nigeria, Rwanda, Senegal and Togo.
6 See the preamble of the Maputo Protocol. Available at https://au.int/en/treaties/protocol-african-charterhuman-and-peoples-rights-rights-women-africa [Accessed 18 October 2020]
7 Ibid
8 Ibid
9 Art 4(l) of the AU Constitutive Act highlight "promotion of gender equality" as one of AU’s foundational
principles
4
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The Maputo Protocol articulates issues that specifically affect African women. The
Protocol locates CEDAW in African reality, expands the scope of protected rights,
deals with rights already covered in CEDAW with greater specificity, and
emphasizes the private sphere as an important domain in which rights are to be
realized10. The Protocol addresses numerous issues of concern to African women
that were not included in CEDAW. For instance, it is the first treaty to recognise
medical abortion as a right in cases of sexual assault, rape, incest, and where a
continued pregnancy will threaten the health of the mother or the life of the foetus 11,
and affords women the right to be protected against HIV infection and to know the
HIV status of their sexual partners12. The Protocol further provides clarity on the
meaning of “positive cultural values”, defining them as those principles based on
equality, peace, freedom, dignity, justice, solidarity, and democracy and outlines in
detail the scope and application of women’s socio-economic rights to all women, in
contrast with the CEDAW’s limitation of the latter to rural women 13. Viljoen
contrasts CEDAW’s generic provisions on equality between men and the Protocol’s
call for positive measures that favour women above men to ensure substantive de
facto equality14. A different view, Viljoen15 suggests, is that the Maputo Protocol was
adopted to address the concern that women in Africa continued to be subjected to
discrimination and harmful practices owing to Africa’s diverse cultural, traditional,
and religious beliefs. As such, the Protocol is not corrective of the international
normative gaps on women’s rights; but is rather Africa’s response to the lack of
remedy of these norms. Viljoen further argues that the adoption of the Protocol was
a culmination of the visible work of an African women’s rights movement that
advocated for the introduction of a supplementary instrument to the African Charter

Viljoen supra at fn 13
Art 14(2)(c). See also Banda, Fareda. (2006). Blazing a Trail: The African Protocol on Women's Rights Comes
into Force. Journal of African Law, 50(1). Available at http://www.jstor.org/stable/27607957 [Accessed 2 October
2020] Banda
12 Art 14(1)(d) and (e)
13 Viljoen supra in fn 13 above
14 Ibid
15 Viljoen, Frans (2009). An introduction to the Protocol to the African Charter on Human and People’s Rights on
the Rights of Women in Africa Frans Viljoen, 16 Washington & Lee Journal of Civil Rights & Social Justice 11
Available at: https://scholarlycommons.law.wlu.edu/crsj/vol16/iss1/4 [Accessed 5 October 2020]
10
11
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to extend the scope and substantive content of women’s rights16. The Maputo
Protocol therefore aimed to provide “a new substantive shield for women in
Africa…more specificity, serve as a clear yardstick for assessing government action,
act as a lobbying tool, and denote African ownership”17.

The Maputo Protocol provides for civil, political, as well as socio-economic rights of
women in Africa. The Protocol also extends the scope of the right to health by
requiring states to take "appropriate measures" to make health services accessibleparticularly to rural women18. To this end, the following rights are enshrined in the
Protocol: the right to freedom from discrimination; the right to dignity; the rights to
life, integrity and security of the person; the right not to be subjected to harmful
practices; right to marriage; rights relating to separation, divorce and annulment of
marriage; access to justice and equal protection before the law; right to participation
in the political and decision-making process; right to peace; rights of women in
armed conflicts; right to education and training; rights to economic and social
welfare; health and reproductive health care rights; right to food security; right to
adequate housing; right to positive cultural context; right to healthy and sustainable
environment; right to sustainable development; widow’s rights; right to inheritance;
special protection of elderly women; special protection of women with disabilities19;
and special protection of women in distress20. The Protocol also provides the right to
remedy for women whose rights have been violated21. Through the Protocol, the
African Commission was commended for having “formulated and laid down
principles and rules aimed at solving legal problems relating to women’s rights and
freedoms, and upon which African governments may base their legislation that may
affect the rights of women”22. The Maputo Protocol is silent on reservations and

Ibid
Ibid
18 Art 14(2)(a)
19 Art 23
20 Art 2 to 24 of the Maputo Protocol
21 Art 25 of the Maputo Protocol
22 Mujuzi, Jamil. (2010). The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa: South Africa’s reservations and interpretative declarations. Law, Democracy & Development.
12. 10.4314/ldd.v12i2.52893
16
17
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Baderin23 argues that lack of mention of reservations means that reservations are
possibly subject to international treaty law24.

1.2 South Africa’s ratification of the Maputo Protocol
South Africa’s Instrument of Ratification of the Maputo Protocol was signed by the
then-Minister of Foreign Affairs, Nkosazana Clarice Dlamini-Zuma on 17 December
2004. It was deposited with the Secretariat of the African Union on 14 January 2005
in accordance with Article 28 of the Protocol25. The preamble of the ratification
certificate provided that the “[…] ratification of the Protocol was approved by the
South African Parliament in accordance with the requirements of South African law,
subject to […] reservations and declarative interpretations”. South Africa is one of
the six countries that made reservations to the Maputo Protocol26. The reservations
made pertained to the following: Article 4(2)(j) which addresses the issue of
subjecting pregnant women and nursing mothers to the death penalty; Article 6(d)
which calls for registration of customary marriages; and Article 6(h) on the issue of
nationality or citizenship for children born to non-nationals. The two interpretative
declarations were made to Article 1(f) on the definition of “discrimination against
women”, and Article 31 that deals with the question of whether the South African
Constitution offers more favourable human rights protection to women than the
Maputo Protocol. The reservations and interpretative declarations will be discussed
in more detail below.

Baderin Mashood A. (2005) ‘Recent Developments in the African Regional Human Rights System’ (2005)
Human Rights Law Review vol 5, 1. Available at: https://doi.org/10.1093/hrlrev/ngi006 [Accessed 2 October
2020]
24 The international law on treaties refers to the Vienna Convention on the Law of Treaties
25 Art 28(2) of the Maputo Protocol
26 The six countries are South Africa, Namibia, Rwanda, Uganda, Kenya and Cameroon. Gambia had initially
made reservations and later removed them. Namibia made a temporary reservation on Art 6(d) of the Protocol,
pending its promulgation of national legislation giving effect to the Protocol right. South Africa’s reservations are
permanent in nature and will require removal, to be lifted.
23
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1.2.1 South Africa’s reservations to the Maputo Protocol

The Vienna Convention on the Law of Treaties (VCLT) defines a reservation as “a
unilateral statement, however phrased or named, made by a State when signing,
ratifying, accepting, approving or acceding to a treaty, whereby it purports to
exclude or to modify the legal effect of certain provisions of the treaty in their
application to that State”27. The Convention also outlines the requirements for
reservations that can be made by Member States. For example, reservations should
not be prohibited by the treaty or incompatible with the object and purpose of the
treaty28. A reservation must also be formulated in writing29. In the event that a
reservation made by a State is considered by other Member States to be incompatible
with the object and purpose of the treaty, such States can object to the reservation30.
a. Article 4(2)(j) of the Maputo Protocol

In reserving Article 4(2)(j) of the Maputo Protocol which requires Member States to
the Protocol that still enforce the death penalty to take appropriate measures to
ensure that the death penalty is not imposed on pregnant or nursing mothers, South
Africa stated the following:
Article 4[2](j) of the Protocol does not find application in the Republic of
South Africa as the death penalty has been abolished. Inasmuch as the
existence of Article 4[2](j) may be construed to be an inadvertent sanctioning
of the death penalty in other States Parties, this may conflict with section 2 of
the Constitution of the Republic of South Africa, 1996 (Act No. 108 of 1996).
South Africa is in principle opposed to the application of the death penalty
and no adverse legal consequences, including any conflict with section 2 of
the Constitution of the Republic of South Africa, may be visited upon the
Parliament and the Government of the Republic of South Africa pertaining to
the ratification of the Protocol.

27

Art 1(d) of the Vienna Convention
Art 19 of the Vienna Convention
29
Art 23 of the Vienna Convention
30
Art 20 of the Vienna Convention
28
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Section 2 of the South African Constitution is the supremacy clause which provides
that the “Constitution is the supreme law of the Republic; law or conduct
inconsistent with it is invalid”31. The argument presented by the South African
government is premised on section 11 of the Constitution that protects the right to
life of everyone in South Africa across sex and gender. In the 1995 State v
Makwanyane32 case, the Constitutional Court abolished the death penalty and held
that the death penalty was unconstitutional as it violated the right to life and
amounted to cruel, inhumane, and degrading punishment33. This was a year after
South Africa ushered in political reforms and a decade before it deposited its ratified
Protocol.
From this reservation, South Africa is against the death penalty in its entirety.
Mujuzi34 highlights two implications of this reservation. Firstly, this means that
South Africa is against the inherent admission of the death penalty by the Maputo.
Secondly, this means that South Africa cannot facilitate the imposition of a death
penalty on anyone in South Africa, for example through deportation or extradition
of a person to a country where they are likely to be sentenced to a death penalty.
Given the purpose of reservations, it can be argued that this reservation may not
have been necessary. The reservation highlights the Maputo Protocol’s “inadvertent
sanctioning

of the death penalty

in some

States Parties”. However, a

counterargument can be presented that the Protocol, in its continent-wide
application as an African women’s treaty, acknowledged the practice of imposing
the death penalty by some Member States35 and it is from this premise that the
Protocol calls for measures that ensure that, at a bare minimum, the death penalty is
not imposed on pregnant women and nursing mothers. Given that the right to life in
South Africa is unqualified, South Africa therefore already complied with this right
31

S 2 of the South African Final Constitution, 1996
S v Makwanyane 1995 (3) SA 391 (CC).
33
S 12(1)(d) of the South African Final Constitution, 1996
34
Mujuzi, Jamil. (2010). The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa: South Africa’s reservations and interpretative declarations. Law, Democracy & Development.
35
For instance, in Southern Africa, Botswana has not abolished the death penalty and in Zimbabwe, while the
2013 Constitution abolished the mandatory death penalty, it still allows its imposition in certain circumstances.
32

8

and even went beyond the minimum parameters set up by the Protocol by
abolishing the death penalty for everyone, pregnant women and nursing mothers
included. This argument lays the foundation for lobbying the South African
government to lift the reservation made on Article 4(2)(j) of the Maputo Protocol.
This argument suggests that a declaration would have been more appropriate in this
case, given that South African laws offer more protection than the Maputo Protocol
to all women in South Africa, against the imposition of the death penalty.
b. Art 6(d) of the Maputo Protocol

South Africa also made a reservation to Article 6(d) of the Maputo Protocol that
requires States Parties to enact legislative measures to guarantee registration of
marriages for their legal recognition. South Africa’s reservation reads as follows:

The Republic of South Africa makes a reservation and will consequently not
consider itself bound to the requirements contained in article 6(d) that a
marriage shall be recorded in writing and registered in accordance with
national laws in order to be legally recognised. This reservation is made in
view of the provision of section 4(9) of the Recognition of Customary
Marriages Act, 1998 (Act No. 120 of 1998), which stipulates that failure to
register a customary marriage does not affect the validity of that marriage,
and is considered to be a protection for women married under customary law.
South Africa’s reservation on Article 6(d) of the Protocol and its justification for this
reservation, for “protection for women married under customary law”, is a
reasonable one given the number of women who got married under customary law
before the advent of the Recognition of Customary Marriages Act36. Although
section 4 of the Recognition of Customary Marriages Act provides for registration of
customary marriages, section 4(9) stipulates that registration of customary marriage
is not a requirement for its validity. Mujuzi37 argues that South Africa’s justification

Act 120 of 1998
Mujuzi, Jamil. (2010). The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa: South Africa’s reservations and interpretative declarations. Law, Democracy & Development.
36
37
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of its reservation on Article 6(d) could be indefensible in the light of Article 27 of the
Vienna Convention. Article 27 of the Vienna Convention prohibits a State Party to an
international treaty from invoking its domestic law to defeat its international
obligation. Considering this argument, South Africa’s reservation, which invokes
national legislation, could be construed as defeating its international obligation
under Article 6(d) of the Protocol. However, in light of Article 31 of the Maputo
Protocol wherein the African women’s treaty made provisions for instances where
national laws offer more progressive and favourable protection of women’s rights
than the Protocol and accorded priority status to national law protection of women’s
rights over the Protocol provisions in such instances, Article 27 of the Vienna
Convention does not apply. Whilst there are conflicting views on this, Viljoen38
argues that failure to register customary marriages may increase the risks of girlchild marriages in South Africa. Mujuzi39 points out the benefits of this legislation is
the protection that it affords women in customary marriages (their registration
notwithstanding), including their equality with men, their right to own property,
seek a divorce if a marriage has irretrievably broken down, and for the divorce to be
processed through the courts.
Although the Recognition of Customary Marriages Act provides that customary
marriages must be in writing, this requirement is not for validity purposes, but for
affording women protection. The preamble of the Recognition of Customary
Marriages Act specifically outlines the purport of the Act is “to make provision for
the recognition of customary marriages; to specify the requirements for a valid
customary marriage; to regulate the registration of customary marriages; to provide
for the equal status and capacity of spouses in customary marriages”40. South
Africa’s requirement for registration of customary marriages is aimed at protecting
spouses from going ahead and entering other marriages without their spouses’
knowledge. Registration of marriages provides a public record for any interested

See Vijoen in fn 13 above
See Mujuzi in fn 40 above
40 See preamble of the Recognition of Customary Marriages Act at
http://www.saflii.org/za/legis/consol_act/rocma1998366/ [Accessed 10 October 2020]
38
39
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party regarding the marital status of the spouses or intending spouses, and therefore
offers more protection to the concluded marriages. The legislation already gave a
reprieve for registration of customary marriages that were concluded before the Act
came into force, to be registered within a specified period41. With South Africa’s
current process of developing a harmonised Marriages policy or Bill led by the
Department of Home Affairs42 there is an opportunity to address the reservation
made on Article 6(d). This can be achieved by mainstreaming the requirement for
registration of all marriages through following the same procedure for registration of
customary marriages for validity purposes. The existing procedure entails giving a
registration timeline for all marriages in South Africa.
South Africa’s Recognition of Customary Marriages Act offers more protection to
women who are in customary marriages by not attaching the validity of such
marriages to their registration. This observation provides the basis for lobbying the
South African government to lift this reservation in light of the provisions of Article
31 of the Maputo Protocol that recognises instances where national laws provide
protection to women’s rights that are more favourable than the Protocol, and allows
for prioritisation of national laws over the Maputo Protocol provisions in such cases.
c. Article 6(h) of the Maputo Protocol

South Africa also entered a reservation to Article 6(h) of the Protocol that provides
for men and women’s equal partnership in marriage and equal enjoyment of rights.
To this end, Article 6(h) mandates States Parties to enact laws that guarantee equal
rights in respect of nationality of their children, except for instances where national

Section 4(3)(a) of the Recognition of Customary Marriages Act provides that a customary marriage “entered
into before the commencement of this Act, and which is not registered in terms of any other law, must be
registered within a period of 12 months after that commencement or within such longer period as the Minister
may from time to time prescribe by notice in the Gazette”.
42 This new Marriages policy or Bill will enable South Africans of different sexual orientation, religious and
cultural persuasions to conclude legal marriages; will introduce strict rules around the age of marriage; align the
marriage, matrimonial property, and divorce legislation to address matrimonial property and intestate
succession matters in the event of the marriage dissolution; allow for equitable treatment and respect for
religious and customary beliefs in line with Section 15 of the Constitution; deal with the solemnization and
registration of marriages that involve foreign nationals; and deal with the solemnization and registration of
customary marriages that involve non-citizens; especially cross-border communities or citizens of neighboring
countries.
41
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legislation or national security interests provide otherwise. South Africa’s
reservation to Article 6(h) of the Maputo Protocol reads as follows:
The Republic of South Africa makes reservation to Article 6(h), which
subjugates the equal rights of men and women with respect to the nationality
of their children to national legislation and national security interests, on the
basis that it may remove inherent rights of citizenship and nationality from
children.
South Africa’s rationale for this reservation is that its laws protect the “inherent
rights” to citizenship and nationality of children. This reservation is justifiable when
it comes to the nationality of children where one of the parents is a citizen or
national of a country with laws that vest children’s citizenship to one of the parents,
to the exclusion of the other. Mujuzi43 gives the example of a country like Egypt,
where the law at the time stipulated that a child must always take the father’s
nationality, as it was believed that taking the mother’s nationality was prejudicial to
the child. Using the same example, if a child is born to an Egyptian mother and a
South African father, the child would not be registered in Egypt as a citizen. And so,
if South Africa passes national law that prohibits such a child’s citizenship in South
Africa for national or security interests, the child would be rendered stateless. On
this basis, the reservation is justified. However, it must be noted that the national
interest or national security qualification constitutes an exception to the general rule
and is not the focus of Article 6(h). Unless South Africa intends to develop such
legislation that would exclude nationality or citizenship of children who otherwise
qualify for citizenship according to the South African immigration and citizenship
laws, based on national or security interests, then the reservation does not serve
much effect. Currently, South Africa does not have laws that deny children South
African citizenship based on national interests or security.

43

See Mujuzi in fn 40 above
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1.2.2 South Africa’s interpretative declarations to the Maputo Protocol
The Vienna Convention does not define or make provision for interpretative
declarations. Fitzmaurice describes an interpretative declaration as a statement that
is “truly interpretational, and merely clarifies some obscurity, or makes explicit
something that in the clause is only implicit”44. The United Nations Office of Legal
Affairs (Treaty Handbook) describes the purpose of an interpretative declaration as
“clarifying the meaning of certain provisions or of the entire treaty”45.
a. Article 1(f) of the Maputo Protocol

South Africa made an interpretative declaration on Article 1(f) which defines
discrimination against women as “any distinction, exclusion or restriction or any
differential treatment based on sex and whose objectives or effects compromise or
destroy the recognition, enjoyment or the exercise by women, regardless of their
marital status, of human rights and fundamental freedoms in all spheres of life”.
South Africa’s declaration reads as follows:
It is understood that the definition of “discrimination against women” in the
Protocol has the same meaning and scope as is provided for in section 9 of the
Constitution of the Republic of South Africa, 1996 (Act No. 108 of 1996), as
interpreted by the Constitutional Court of South Africa from time to time.
The full meaning and clarification of South Africa’s interpretative declaration is
discussed under the implementation of the Maputo Protocol section of this report,
which analyses the implementation of the right to freedom from discrimination46.
What is clear from the interpretative declaration is that this definition is inferred 47 in
section 9 of the Constitution and is applied and interpreted by the courts, including
the Constitutional Court.
Fitzmaurice (1957) 203-93, as quoted in Mujuzi at 50
See para 3.6.1 at http://untreaty.un.org/English/TreatyHandbook/hbframeset.htm [Accessed 20 October
2020]
44
45

Art 2 of the Maputo Protocol.
Section 9 of the South African Final Constitution does not define discrimination against women, it is the right
to equality of everyone in South Africa. Section 9(3) prohibits discrimination on the listed grounds of
discrimination which includes sex and gender.
46
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b. Article 31 of the Maputo Protocol

South Africa also made an interpretative declaration to Article 31 of the Maputo
Protocol which stipulates that “none of the provisions of the present Protocol shall
affect more favourable provisions for the realisation of the rights of women
contained in the national legislation of States Parties or in any other regional,
continental or international conventions, treaties or agreements applicable in these
States Parties”. Article 31 thus acknowledges situations where national legislation
could provide more favourable provisions and protection for women and girls than
the Protocol and encourages prioritisation of national legislation which furthers the
agenda of protecting the rights of women and girls. South Africa’s declaration to the
above provision of the Protocol reads as follows:
It is understood that the provisions contained in article 31 may result in an
interpretation that the level of protection afforded by the South African Bill of
Rights is less favourable than the level of protection offered by the Protocol,
as the Protocol contains no express limitations to the rights contained therein,
while the South African Bill of Rights does inherently provide for the
potential limitations of rights under certain circumstances. The South African
Bill of Rights should not be interpreted to offer less favourable protection of
human rights than the Protocol, which does not expressly provide for such
limitations.
The Maputo Protocol does not have any limitations to the rights enshrined in the
Protocol. South Africa’s concern was based on the fact that the Bill of Rights48 in the
South African Constitution has a limitations clause49 to some of the rights enshrined
therein. This raised an assumption that, for these rights, and in their specific
application to women, the Maputo Protocol rights may take precedence over the
rights (with limitations) enshrined in the Constitution. The interpretative declaration
by South Africa on Article 31 therefore clarifies that the South African Bill of Rights
offers more favourable protection to women in South Africa than the Protocol. This
48
49

Chapter 2 of the South African Final Constitution.
Section 36 of the Constitution.
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is a compelling argument, one that can be argued further to lobby South Africa to lift
the reservations that it has made to its ratification of the Maputo Protocol. A brief
discussion on this argument follows below.

1.2.3 Leveraging Article 31 of the Protocol to lobby for South Africa’s lifting of its
reservations
As previously outlined, Article 31 of the Maputo Protocol acknowledges that some
States Parties’ national legislations could offer more favourable provisions on the
protection of women and girls than the Protocol and encourages that such national
legislative measures should take precedence over the Protocol provisions. South
Africa’s three reservations discussed above infer that South African laws and their
application of the rights as well as their interpretation through the courts, provide
protection that is more favourable to women and girls than the protection provided
by the Protocol. for instance, South Africa’s reservation on Article 4(2)(j) of the
Protocol highlighted that South Africa abolished the death penalty for everyone,
including all women (not only pregnant and nursing women) thereby affording
everyone an unqualified and non-negotiable right to life. The reservation on Article
6(d) is premised on the fact that South Africa’s Customary Marriages Act recognises
and protects all customary law marriages, their non-registration notwithstanding.
South African legislation in this case provides more favourable protection of
women’s rights in customary marriages than the Protocol. Lastly, the reservation on
Article 6(h) of the Protocol also hinges on the fact that South Africa does not and will
not promulgate or use national interest or national security laws to subjugate the
right to citizenship or nationality of children. Article 31 of the Maputo Protocol
already responds to South Africa’s arguments on the application of some aspects of
the Maputo Protocol that it deemed problematic, given the more favourable
protection in its national law.
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The South African Civil Society Organisations (CSOs)’s shadow report50 to the South
African Government’s report to the African Commission on Human and People’s
Rights (ACHPR) submitted in 2016 made some observations on South Africa’s
reservations and interpretative declarations. The shadow report called for the
removal of South Africa’s reservation on Article 4(2)(j) of the Maputo Protocol,
noting that the reservation was not necessary as the provision did not violate or
contradict South African law. CSOs acknowledged the justification by South Africa
for making a reservation on Article 6(d) and noted that the reservation alone was not
enough to protect women in unregistered customary marriages, urging the
government to take proactive measures in protecting women in polygamous unions.
CSOs however commended the South African government for making a reservation
on Article 6(h). It is therefore important to build upon some of these arguments to
put forward the call for lifting reservations, and to commence advocacy with CSOs
on some of their views regarding those reservations that they deem necessary.
Article 31 of the Maputo Protocol can be used as a rallying point for this purpose.
Most importantly, Article 31 is used to hold a State accountable for the
implementation of the rights that are protected in the Protocol.

1.2.4 South Africa’s reporting on the Maputo Protocol
Article 26 of the Maputo Protocol requires Member States to ensure implementation
of the Protocol “in their periodic reports submitted in accordance with Article 62 of
the African Charter on Human and People’s Rights”. Article 62 of the African
Charter requires Member States to submit periodic reports every two years
regarding the implementation of the African Charter (Part A of the Periodic Report)
and the Maputo Protocol (Part B of the Periodic Report). South Africa’s reporting to
the ACHPR on the Maputo Protocol has been dismal. The first report on the Maputo
Protocol was submitted in a combined report which covered both Part A and Part B

50

The South African CSOs shadow report was submitted in response to the South African government’s report submitted in
2016 to the ACHPR.
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and was only submitted in 2016. Part B of the report on the Maputo Protocol covered
the period between 2005 and 2014, and this was not lost in the ACHPR’s
consideration and review of South Africa’s Report during its 58th Ordinary Session
held from 6 to 20 April 2016 in Banjul; The Gambia. The ACHPR observed that South
Africa was already behind in its reporting for the period of 2015 and 2016. The
ACHPR’s concluding observations and recommendations commended South Africa
for having passed several laws aimed at protecting the rights of women in South
Africa and expressed concerns on the gaps that still existed. These concerns include
the reservations made by South Africa on the Maputo Protocol; South Africa’s low
representation of women at decision making levels and in the judiciary; the lack of a
national legislation domesticating the Maputo Protocol; the gap of provisions
specifying corrective rape as a form of sexual offence in the Sexual Offences and
Related Matters Act; the prevalence of harmful traditional practices such as
ukuthwala; mismanaged teenage pregnancy in schools, high levels of school dropouts amongst girls; high unemployment rates amongst women aged 15 to 24 years;
and inadequate laws governing child marriages.
To address the above concerns, the ACHPR made the following recommendations to
the South African government to urgently undertake the following measures: speed
up the enactment of the Hate Crimes Bill to criminalise corrective rape; enforce laws
that outlaw the practice of ukuthwala; harmonise national laws to provide for the age
of marriage to be 18 years without any exception and review laws criminalizing
child marriage for better and adequate protection; develop laws and policies to
increase women’s representation in decision-making levels and in the judiciary;
enact a legislation domesticating the Maputo Protocol; develop programmes aimed
at curbing pregnancy amongst girls of school-going age; and build operational and
institutional mechanisms to combat the high rate of unemployment amongst women
aged 15 to 24 years. South Africa has not submitted periodic reports for 2015 to 2020,
which negatively impacts South Africa’s implementation of the Maputo Protocol as
outlined in Article 26 of the Protocol.
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The Criminal Law (Sexual Offences and Related Matters) Act and its 2020
Amendment Bill define rape as the intentional committing of an act of sexual
penetration without consent, irrespective of gender. The definition acknowledges the
diversity of South African women and points out that rape can be committed against
intersex and transgender people – whether they be straight, lesbian, gay, bisexual, or
asexual. South Africa has taken strides towards ensuring that young women get
preferential treatment in procurement and in sourcing funds for projects from the
government-led initiatives such as the Youth Entrepreneurship Fund. Enactment of
national legislation specifically domesticating the Maputo Protocol may be a
challenge given that many South African legislative measures and policies that
provide comprehensive protection of women’s rights in South Africa predate the
Maputo Protocol. A specific legislation in this regard will merely duplicate
provisions already provided in South Africa’s normative framework towards
realisation and protection of women’s rights. Although South Africa has
implemented some of the ACHPR recommendations, several them remain
outstanding. The Hate Crimes Bill is still a Bill and is yet to be passed into law, and
this means that corrective rape is not yet identified and acknowledged as a hate
crime. Other gaps identified by this audit are outlined in this report; under the
sections discussing each of the Maputo Protocol provisions.
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PART

2:

SOUTH

AFRICA’S

IMPLEMENTATION OF THE MAPUTO
PROTOCOL
2.1 An overview of South Africa’s diverse implementation landscape
South Africa is a society with diverse communities, groups, individuals,
backgrounds, belief systems, and norms. The
country has a long history of inequality and de
jure discrimination against women. It is against
this backdrop that South Africa ratified the
Maputo Protocol, to symbolise its commitment to

Legal pluralism is defined as
the existence of multiple
legal systems such as
customary, religious, and
secular systems within a
society or geographic area1.

the principles of non-discrimination against
women. The Protocol considers the structural vulnerability of women that make
them susceptible to discriminatory practices. Given the different political systems of
slavery, colonialism, and apartheid that South Africa has gone through over the
centuries, the law of South Africa’s former colonial authorities - which includes the
Roman Dutch law and English law -continue to exist alongside customary and
religious legal systems. Communities that apply customary and religious legal
systems in South Africa are not monolithic, and tensions often arise between these
legal frameworks. The Protocol finds its expression and application within this
diversity and legal pluralism. This audit considers this when assessing South
Africa’s domestication of the Protocol.
South Africa is a constitutional democracy which enacted its Constitution in 1996.
Hailed as one of the best Constitutions in the world, South Africa’s Bill of Rights in
Chapter 2 of the Constitution is quite comprehensive in its provisions of civil,
political, social, economic, and cultural rights. The Maputo Protocol was effectively
19

ratified by South Africa in 2005. With the ratification of the Maputo Protocol having
come long after the promulgation of most laws that protect women’s rights in South
Africa, it is important to note that the Maputo Protocol is hardly mentioned in the
preamble of South African legislation protecting women’s rights. Most of the rights
in the Maputo Protocol are enshrined in the South African Constitution, the supreme
law of the land. As such, legislation refers to the Constitution as a point of departure
in the protection of women’s rights. Some legislative measures promulgated by
South Africa that promote non-discrimination against women give effect to the
constitutional rights, elaborating further on the scope and substantive elements of
these rights51. The South African Constitution however also mandates consideration
of international law when interpreting any right in the Bill of Rights, including
international human rights instruments and treaties such as the Maputo Protocol.
Section 39(1)(b) of the Constitution provides that “when interpreting the Bill of
Rights, a court, tribunal, or forum must consider international law”. Section 233
provides that courts must adopt an interpretation that is in line with South Africa’s
international obligations when interpreting any legislation. This brings case law to
the ambit of South Africa’s implementation of the Maputo Protocol.
Notably, most South African laws and policies that protect women’s rights, and
mechanisms that are set up to promote and protect women’s rights predate South
Africa’s ratification of the Maputo Protocol. This means that South Africa has, at
most, implemented and domesticated the Maputo Protocol by reason of
complementarity between the rights enshrined in the Protocol and those in CEDAW,
the International Covenant on Civil and Political Rights. South Africa ratified
CEDAW in 1995, and these rights were later entrenched in the South African
Constitution. South Africa’s implementation of the Maputo Protocol is therefore
audited at a substantive level, where the substantive content in provisions of South
African laws will be used as the yardstick to understand South Africa’s

51

An example of legislation that gives effect to the constitutional right is the Promotion of the Equality and
Prevention of Unfair Discrimination Act (PEPUDA) which gives effect to s 9(4) of the Constitution. It states that
“National Legislation must be enacted to prevent or prohibit unfair discrimination”.
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domestication of the Protocol rights in the absence of specific mention of the Maputo
Protocol in legislative and policy measures.

2.2 The audit findings and discussion
Article 1: Definitions
Article 1 of the Protocol provides definitions that are applicable to the Protocol.
South Africa’s definition of discrimination against women as cited in various
national frameworks and laws is accommodative of the diversity of ‘women’ beyond
a normative sex binary (male/female) to include intersex and transgender women.
South Africa therefore goes beyond the Maputo Protocol’s definition. In South
Africa, the Constitution makes provision for the term ‘woman’ to be inclusive of
transgender women, intersex women, women with a homosexual or bisexual sexual
orientation, or any other gender non-conforming and queer women52. One of the
stakeholders interviewed here, Poppy Seed, contended that “there’s a dislocation
between the laws, the social movements on the ground, and the people” (Poppy
Seed, 38, Programme Manager at an LGBTI organisation). In suggesting that social
norms need to be changed to realise the protection of the law Poppy Seed admitted
that gender identity and sexual orientation expression remained sources of
insecurity for many women, and recommended the following:
“We need to push the law even more, that they need to have specific laws
that carry specific weight for hate crimes…at the moment we do not have a
law of hate crime…if a person is attacked for being who they are…currently it
gets seen as just an assault – but we need it to carry the fact that because this
person was attacked because they are lesbian[…] we need a law there to
actually have a hate crime”.
The Hate Crimes Working Group53 reported working on cases dealing with hate
speech. Stakeholders such as Rose Petal were concerned that “[…] there is
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uncertainty around the [Hate Crimes] Bill” and she suspected that “the Department
of Justice [was] holding off on finalising that until a matter appears in the
Constitutional Court, and that is the hate speech case of John Qwelane”. The John
Qwelane case was to be heard at the Constitutional Court on the 22nd of September
2020. According to Rose, for advocates of gender justice, the Qwelane case was
“quite a pinnacle case” (35, Policy Development and Advocacy Manager). South
Africa has a number of tools that follow the Constitution and afford all women the
right to non-discrimination, yet there are reports of lesbian women being
discriminated against at clinics, at work, in police stations and by judiciary officers54.
This suggests that South Africa has not fully implemented the Maputo Protocol’s
promise to protect women.

Article 2: Elimination of Discrimination Against Women
Article 2 of the Protocol provides for the elimination of discrimination against
women through appropriate legislature, institutional policies, and other measures.
South Africa has enacted policies and laws, established mechanisms and structures
aimed at promoting the elimination of discrimination against women and has
upheld the right of women to equality and equal treatment before the law through
court judgments. The South African Constitution provides for equality between men
and women, and section 9(3) of the Constitution specifically prohibits discrimination
on grounds including sex, gender, sexual orientation, ethnicity, and origin, amongst
other grounds. Section 9(4) of the Constitution states that national laws must be
enacted to prevent or prohibit unfair discrimination. In giving effect to this
provision, the Promotion of Equality and Prevention of Unfair Discrimination Act
(PEPUDA)55 was passed in 2002. PEPUDA defines discrimination56 and outlines
prohibited practices that constitute discrimination57. Another key legislative measure
that promotes the elimination of discrimination through affirmative action is the
Employment Equity Act (EEA), which promotes equality of men and women to
Mampane, Johannes N. (2020). Susceptible Lives: Gender-based Violence, Young Lesbian Women and HIV Risk in a
Rural Community in South Africa. Journal of International Women's Studies, 21 (6).
55 Act 4 of 2000.
56 S 1 of PEPUDA.
57 S 8 of PEPUDA.
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employment opportunities. The EEA also provides a protective mechanism for
employees against sexual harassment in the workplace58.
Institutions that protect the rights of women and promote the elimination of
discrimination against women include the Department of Women, Youth and
Persons with Disabilities (DWYPD), the South African Human Rights Commission
(SAHRC) and the Commission for Gender Equality (CGE). CSOs are also an
important mechanism that monitor the implementation of the Maputo Protocol at
national level, acting as a watchdog over the South African government’s actions
and omissions in this regard. The Commission for Gender Equality (CGE) has a
specific mandate to (a) promote respect for gender equality and the protection,
development, and attainment of gender equality and (b) to monitor, investigate,
research, educate, lobby and report on issues concerning gender (in)equality59. The
composition, powers, and functions of the CGE are stipulated in the Commission on
Gender Equality Act60 and its mandate includes receiving complaints, monitoring
gender equality, undertaking research and public education, engaging in policy
development and legislative initiatives, and litigation. Redress mechanisms for
addressing discrimination cases include the Equality Courts. The Equality Courts are
specialised courts designated to hear matters relating to unfair discrimination, hate
speech, and harassment, and are designated by PEPUDA. All high courts are
equality courts in their jurisdictions, and magistrates’ courts are also equality courts.
Equality courts differ from normal courts as court procedures are more relaxed and
focus on constitutional provisions.
South Africa has a number of case law judgements on discrimination against
women. The Rustenburg Platinum Mines Limited v UASA obo Pietersen61 is one case of
many which has dealt with discrimination and sexual harassment of a woman in the
workplace. On appeal, the Labour Court overturned the decision and ruling made
by the Commission for Conciliation, Mediation and Arbitration (CCMA). The
Act 55 of 1998.
S 187 of the Final Constitution.
60 Act 39 of 1996.
61Rustenburg Platinum Mines Limited v UASA obo Steve Pietersen (2018) 39 ILJ 1330 (LC) (27 February 2018) .
58
59

23

Labour Court expressed shock and horror at the findings of the Commission, which
stated that the failure of the victim to report the incident timeously was an indication
that she had encouraged Pietersen to conclude that she was not averse to his
conduct. The Labour Court judge labelled the CCMA’s decision as “patriarchal and
misogynistic in the extreme” and held that a workplace is not “a lonely-hearts club
for love-sick employees”. This case also made reference to the right to dignity,
privacy, and integrity of the harassed, noting that while employees may be attracted
to each other, conduct can cross the line to sexual harassment where it creates a
sexually hostile and intimidating work environment that undermines the dignity,
privacy and integrity of the harassed, and further that silence or docile response
cannot be equated with an invitation. The Hassam v Jacobs62 case dealt with
discriminatory religious inheritance laws for Muslim women. The Constitutional
Court held that precluding the applicant from inheriting unfairly discriminated on
the grounds of religion and was therefore inconsistent with section 9 of the
Constitution. The Court declared section 1(4)(f) of the Intestate Succession Act,
which excluded widows of polygamous Muslim marriages from the protection of
the Act, invalid. Accordingly, it was held that the applicant could inherit. Another
example is the MEC, KwaZulu Natal v Pillay63 case, which was first heard in the
Durban Equality Court. On appeal, the Constitutional Court held that the school had
discriminated against the learner on the grounds of religion and culture in refusing
to let her wear a nose stud (which was part of her religious practice). The
Constitutional Court further held that schools are required to affirm and reasonably
accommodate difference. Although these three cases did not refer to the Maputo
Protocol, they addressed the issue of discrimination against women, girls and sexual
minorities, thereby protecting women’s right to equality and freedom from
discrimination enshrined in the Maputo Protocol.
Stakeholder perceptions on the implementation of the Maputo Protocol in South
Africa of the right to freedom of discrimination revealed key progress milestones
and some gaps. Oscar Kangaroo opined that:
62
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Hassam v Jacobs NO, 6 2009 ZACC 19.
MEC, KwaZulu Natal 7 Others v Pillay, 2008 (1) SA 474 (CC).
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“The protocol and the Laws protecting women's rights in workplaces put
enough emphasis to protect and give women equal opportunities in the
workplace...There are no longer jobs that are specifically reserved for men…”
(44, Senior Legal Manager for Accident claims)
A circuit manager at the Department of Education suggested that by his
observations the gender pay gap in the schooling system has been equalised. For
example, female principals earned equal salaries as their male counterparts. An
example of subtle and ‘positive’ discrimination which is a feature of the gender
regime was provided by one of the stakeholders who related an occurrence within
the South African Police Service (SAPS):
“There is discrimination in terms of senior positions. Even if the post was
advertised and women were specifically mentioned and encouraged to apply
[…] the committee would employ a male claiming that that station area is a
high risk and high crime for women” (Limo Tango, 44, Police Officer).
In this case, women may be overlooked, and the reasons provided may be made to
appear to be in the best interest and protection of women. Similar “benevolent
sexism” was alluded to in recruitment practices where women are often overlooked
for senior positions. One participant said:

“In South Africa we are still grappling to find appropriate ways of
transforming […] according to BWASA (2015) – women comprise 51.2% of the
population in South Africa, and 46.8% of the employed population; women
constitute 11.6% of leadership of entities, comprising 9.2% of Chairpersons of
Boards, and 2.4% CEOs decrease from 2010. There are quite a number of
policies which look good in combating the inequality between men and
women however they are good in interpretation but difficult to implement”
(Orchid Daffodil, 37, Labour and Legal).

Although some stakeholders expressed an optimistic outlook on South Africa’s
implementation of the Protocol on women’s labour rights, others painted a gloomy
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picture. One of the stakeholders (Cherry Blossom) gave a compelling example from
their Education Circuit Office and said:

“What I would say is that generally in South Africa, when it comes to human
rights, we went to the extent of establishing a Department for Women
meaning that we observe the Maputo Protocol. We wanted to uplift the
principles, the policies and the vision of the Protocol but unfortunately, when
we come closer to the situation that is prevailing at present. For example: I am
a circuit manager managing 27 schools. If we were fulfilling the objectives and
mission of the Maputo Protocol then I would not be having only 7 principals
out of the 27, being women. Further, as a circuit manager I have 30 circuits in
our region and out of them only 6 women are circuit managers. This tells us
that we are still far behind because […] we should not be speaking of
management that is male dominated. The top management of the district is
composed of 4 people, with only one female. This means that there is a lot
that needs to be done […] women are capacitated in terms of qualifications
and they are capable but unfortunately, they are looked down upon. The
perception that only men can lead is still there and preoccupies people’s
minds. You can be qualified like I am and have a Master’s degree [but] when
there is a vacancy for a principal at a school – there would be 10 females at the
school who are experienced, but they can appoint someone with 2 years’
experience over women that have taught for over 20 years; there are 3 to 4
such recent cases in this circuit where the principal is a young chap and
women were overlooked – that is the situation”.

The above reflection is proof that the intentions of the Protocol are undermined by a
“gender regime” which sees authority as residing in maleness and masculine
character64. Multiple interventions are needed such as education, strict adherence to

Smit, D. and V.d. Plessis. (2010) Sexual harassment in the education sector. PER: Potchefstroomse Elektroniese
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gender policy, and the monitoring of its implementation with consequences for
failure to implement gender advancement.

Article 2 has implications for all the other Maputo Protocol provisions. Gender
discrimination is also linked to Article 13 of the Protocol, which provides for the
promotion of the right to equal remuneration for jobs of equal value for women and
men. Research suggests that South Africa is yet to realise equal pay for equal
contribution between men and women65. A Circuit manager at the Department of
Education alluded to the inequalities evident in recruitment practices where women
are often overlooked for positions open for principals with preference given to men
regardless of their comparative lack of experience and qualifications. Cherry
Blossom recommended the enforcement of policies that mandate a 50/50 placement
of women and men in managerial positions in order to eliminate the bias and
marginalisation of women in senior managerial positions. This recommendation is in
line with Article 2(1)(c) of the Protocol, where provision is made for the “integration
of a gender perspective in policy decisions, legislation, development plans,
programmes and activities and in all other spheres of life”. Cherry Blossom also
recommended having the Department of Women, Youth and Persons with
Disabilities established at provincial and district levels to address issues affecting
women. This would be in line with another provision made in Article 2(1)(e) of the
aforementioned Protocol that encourages the “support of local, national, regional
and continental initiatives directed at eradicating all forms of discrimination against
women”. Having the Department of Women’s office available at these various levels
of governance would ensure adequate monitoring of the implementation of gender
mainstreaming policies.

Article 2 of the Maputo Protocol makes provision for States Parties to commit
themselves to modifying the social and cultural patterns of conduct of women and
men through public education, information, education and communication (IEC)
Bosch, A. (2020). The gender pay gap: a guide for the already converted. University of Stellenbosch Business School:
USB Research Chair: Women at Work.
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strategies, with a view to achieving the elimination of harmful cultural and
traditional practices and all other practices which are based on the idea of the
inferiority or the superiority of either sex, or on stereotyped roles for women and
men. Cherry Blossom and Tiger Lily both recommended that career expos could be
hosted to discourage sex-role serotyping in career choices for young women going to
tertiary institution.

Water Lily spoke of access to employment and how the age classification for youth
in South Africa inhibits older women from getting jobs. Although ageism does not
only affect women it may disproportionally affect older women’s access to
employment. Women are a group of people who have been historically marginalised
and excluded from economic participation. Water Lily pointed out the ill-treatment
of women with little consideration for the safety of pregnant women in her
workplace; a factory with dangerous equipment and machinery. Though in terms of
the provision made in article 13(i) of the Protocol it is stated that women should be
”guaranteed adequate and paid pre- and post-natal maternity leave” Water Lily did
not have any knowledge of the policies around pregnancy and maternity at her place
of employment. She was of the view that women were required to work while they
were too far into their pregnancy, so much that they would often give birth merely a
week after having been granted leave. Pregnancy is an example of the nexus
between Article 2 and 13. The South African Labour Laws66 prevent any
discrimination based on sex or gender.

Oblivion to the diversity of women results in differential treatment of women under
the law. This results in heightened risks and lack for protection for certain groups of
women. One example is women involved in sex work. A primary concern for
women on the fringes and minority groups in the context of sex work is that:
“[Access] to justice mostly involves money, which is a limited resource. Based
on the Protocol, SAPS officials as the law enforcers need more sensitization on
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human rights and how their actions further compromise the wellbeing of
women. Sex workers, before they identify as sex workers, are women, who
should be recognised as women making a living no different to a doctor or
lawyer or any other person in other set up” (Yami Somali, 33, National
Movement for Sex workers).

Sisonke is a National Movement for Sex Workers in South Africa and advocates for
decriminalisation of sex work. The feedback received from Somali identified a gap in
the Protocol. Whilst the Protocol is for the advancement of all women; women
whose status and trade are criminalised may not realise some of the intended
protection of rights because of their criminalised circumstances. This may affect
women who are undocumented migrants or sex workers. Perhaps the Protocol could
articulate more on States Parties’ responsibilities in dispending justice for vulnerable
women such as sex workers.

Article 3: Right to Dignity
In South Africa, human dignity is a core value underpinning the Constitution67 from
which all other rights flow. Human dignity is a non-negotiable right that everyone
must enjoy. Section 10 of the Constitution provides that “everyone has inherent
dignity and the right to have their dignity respected and protected”. The right to
dignity is a broad and all-encompassing right that requires that other rights covered
in the Protocol be protected. South Africa enacted laws and policies that advance the
right to human dignity for women. These legislative measures protecting women
include the Domestic Violence Act68 and the Protection from Harassment Act69,
which encompasses the rights to equality, privacy, dignity and freedom and security
of the person, and protects everyone (including women) from harassment, including
sexual harassment from public and private sources. The Labour Relations Act, the
Employment Equity Act, and the Promotion of Equality and Prevention of Unfair
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Discrimination Act (PEPUDA) also contribute to the promotion and protection of the
dignity of women and protects persons against workplace discrimination based on
sexual orientation in South Africa. The stakeholders engaged through webinars
shared insights on the implementation of the right to dignity. A public webinar
entitled “1st Deep Meaningful Conversation” was held on the 24th of September 2020.
During the webinar Dr Linda Mafu emphasised that “the legacy of inequality and
violence should never be passed to our children”. The spirit of the Maputo Protocol
is in ensuring that the legacy of gender inequality is not passed to future generations
as it undermines women’s human dignity. Gender inequality results in differential
treatment and entitlements where women are treated as second-class citizens. Dr
Mafu acknowledged that whilst more girls go to school than before, South Africa
still has a high number of girls who drop out of school due to HIV/AIDS and
pregnancy. Girls are thus pushed into poverty and a life that strips them of their
dignity. State officials across institutions have a responsibility to uphold the law and
act in accordance with the principles and values that are consistent with the spirit of
the Protocol. The government has a responsibility to ensure training and
accountability of all State actors.

In the education sector, due to gendered power differentials, male students could
sexually harass their female teachers, stripping them of their dignity. To address
this, there needs to be provision for legal recourse if the perpetrating learner is 16
years of age or older70. This provision does not exist in South African law and is a
legal lacuna71.
The South African context is somewhat unique, as human right abuses and
denigration of women can be worsened by racism. Racism was implicated in an
incident that occurred during the undertaking of this audit in Port Elizabeth, where
women staff at a retailer were subjected to an unlawful search procedure to establish
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their role in leaving a store toilet dirty.72 The staff were Black and felt that the
treatment that they were subjected to was racist, sexist, and undermined their
dignity. Around the same time the country dealt with a Clicks TRESemmé hair
products advertising campaign. The advertisement was found to be racist through
the undermining statements used to characterize Black women’s untreated hair.

The Criminal Law (Sexual Offences and Related Matters Act)73 and its 2020
Amendment Bill also protects women’s right to dignity by both criminalising and
extending the definition of incest and identifying women below the age of 25 years
as vulnerable women74. The State v Chapman75 held that “the rights to dignity, to
privacy, and the integrity of every person are basic to the ethos of the Constitution”
and that the courts therefore have a duty to uphold these rights when deciding on
matters involving rape. In State v Baloyi76, the Constitutional Court held that “the
Constitution imposes a direct obligation on the state to protect the rights of all
persons to be free from domestic violence”.

Women are diverse in many ways including gender identity, gender expression, and
sexual orientation. The ways in which lesbian women report to be treated by
families, churches, members of the community, and duty bearers in various offices is
an assault to their right to dignity77. In National Coalition for Gay and Lesbian Equality
and Another v Minister of Justice and Others78 the Constitutional Court held that the
law prohibiting homosexual conduct between consenting adults in private was
unconstitutional, thereby protecting the dignity of people in same-sex relationships.

https://www.iol.co.za/news/south-africa/eastern-cape/traumatised-retail-staff-say-they-were-forced-tostrip-for-underwear-inspection-4e49c8fd-dc25-470a-bf7a-a58c8f186901.
73 Act 32 of 2007.
74 The Criminal Law (Sexual Offences and Related Matters Amendment Bill further recognizes women aged 18
and 25 as well as elderly women as vulnerable women.
75 S v Chapman, (345/96) [1997] ZASCA 45; 1997 (3) SA 341 (SCA); [1997] 3 All SA 277 (A); (22 May 1997)
76 S. v. Baloyi and others, 2000 (2) SA 425 (CC), para 11
77 Mampane, J.N. 2020. Susceptible Lives: Gender-based Violence, Young Lesbian Women and HIV Risk in a
Rural Community in South Africa. Journal of International Women's Studies, 21(6)
78 National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others (CCT11/98)
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The Civil Union Act79 and the 2020 Civil Union Amendment Act80 repealed section 6
of the Civil Union Act that allowed marriage officers to opt out of solemnising samesex marriages. This protects the dignity of women in same-sex relationships.
Although South Africa has promulgated legislative provisions protecting the rights
of lesbian women, prejudice, homophobia, and discrimination based on sexual
identity and sexual orientation is still rife. In its report to the ACHPR in 2016, the
South African government noted the increasing number of corrective rape cases
against Black African lesbians and highlighted the government’s process of
promulgating the Hate Crimes Bill to address corrective rape as a hate crime. Five
years later, the Draft Hate Crimes Bill is still being discussed. In one case dealing
with corrective rape State v Zibathini81 the appeal court rejected the appeal by the
accused/appellant and held that:

“Gender-based violence has no place in our constitutional dispensation […]
the gay and lesbian community are entitled to equal enjoyment of all rights
and freedom as entrenched in our Constitution. […] They should be treated
with dignity and respect. They are entitled to be who they are and express
themselves in any manner they wish without fear of being ostracised and
violated. The so-called “corrective rape” is evil and cannot be countenanced.
[…] Courts will continue with their concerted effort to protect LGBT
rights. What the appellant did to the complainant was to pulverise her sense
of belonging and self-expression. This is repulsive and unpardonable.

Regarding sex workers, according to the 2019 Human Rights Watch Report, proving
the “crime” of prostitution is difficult, because a sex worker would have to be caught
in the act of providing sex for remuneration82. Therefore, Municipal bylaws are used
by the police to control prostitution. The HRW report highlights that sex workers are

Act 17 of 2006
Act 8 of 2020
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most often harassed, arrested, and detained by police using local bylaws. Some
examples include solicitation, being a public nuisance, or loitering. In State v Jordan83
the majority decision rejected arguments brought forward that a law that
criminalised sex work but left the clients unpunished unfairly discriminated against
women. The judges found that the Act did not discriminate because it applied to
both male and female sex workers and thus gender neutral. This judgement
demonstrates a misunderstanding of substantial gender discrimination codes.

Article 4: The Rights to Life, Integrity and Security of the Person
The right to life, integrity, and security of persons for women is paramount, and its
realisation is linked to other rights that are promoted in the Protocol. Section 11 of
the South African Constitution provides for the right to life, and section 12 provides
for the right to bodily and psychological integrity and the security of the person.

Legislative measures to protect these rights are quite extensive. The Firearms
Control Act84 offers protection through enabling the State to remove illegally
possessed firearms from society, control supply, possession, storage, and
transportation and use of firearms and detect and punish the negligence and
criminal use of firearms. This is important within a country where gun violence is
rife. The Film and Publications Act85 establishes the Film and Publication Board
whose mandate includes combating child pornography and the negative
stereotyping and representation of women. The Children’s Act86 gives effect to
section 28 of the Constitution on the rights of children and sets out principles
relating to the care and protection of children (including girls). The Domestic
Violence Act87 broadens the scope of what constitutes domestic relationships and
domestic violent actions. The 2020 Domestic Violence Amendment Bill seeks to
extend the protection to women through, inter alia, allowing women to apply for
S v Jordan 2002 (6) SA 642.
Act 60 of 2000.
85 Act 65 of 1996.
86 Act 38 of 2005
87 Act 116 of 1998
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protection orders online. This is a progressive step as victims will no longer need to
stand in long queues or take time off from work or produce evidence that they
submitted their application for an interim protection order. This also means that an
application for a protection order could also be made after-hours. However, there
are no considerations for how vulnerable and unemployed women who may not
have access to data, Wi-Fi, smartphones or other devices needed to make an online
application for a protection order may be assisted and enabled to take advantage of
the online platforms for accessing protection orders. Their added vulnerability must
also be considered.

There are several court judgements on the right to life, integrity, and security of the
person. In State v Makwanyane88, the constitutional court abolished the death penalty
on the basis that it violated the right to life and amounted to cruel, inhumane, and
degrading punishment. In State v Chapman89 the Supreme Court of Appeal (SCA)
held that rape was “a humiliating, degrading, and brutal invasion of the privacy, the
dignity and the person of the victim” and that women were entitled to the protection
of their rights which were basic to the ethos of the Constitution. The Court noted
that they are “under a duty to send a clear message to the accused and to other
potential rapists and to the community that we are determined to protect equality,
dignity and freedom of all women and we shall have no mercy to those who seek to
invade those rights”. In Masiya v Director of Public Prosecutions90 the Constitutional
Court extended the definition of rape to include non-consensual anal penetration of
females, which was until then not apparent in the statutory definition of rape. In
Carmichele v Minister of Safety and Security91 the Constitutional Court held that the
state is obliged by the Constitution and international law to prevent violence against
women and to protect the dignity, freedom, and security of women. To this end, the
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court upheld a female applicant’s application to have the Ministers of Justice and of
Safety and Security held liable for her brutal attack by a man who was awaiting trial
for having attempted to rape another woman. The man had been released on the
recommendation of the investigating officer and prosecutor at the time, despite his
history of sexual violence. In another case, Van Eeden v Minister of Safety and
Security92 the Supreme Court of Appeal upheld an appeal by a young woman who
sought damages from the state following her sexual assault, rape, and robbery by a
known dangerous criminal who had escaped from police custody. The Court held
that the state had a duty of care to victims of sexual violence and of violent crime in
general. Other more recent cases that paint a picture of the gravity of the situation of
violence against women in South Africa include the State v Pistorius93, State v
Dewani94 and the case against Sandile Mantshoe who was sentenced to 32 years
imprisonment in 2018 for killing his girlfriend, Karabo Mokoena95.
In a landmark case Nicole Levenstein and Others v The Estate of the Late Sidnye Lewis
Frankel and Others96 the South African Constitutional Court repealed the statute of
limitation on any sexual offence, regardless of how long ago the crime was
committed, or whether the rape survivor was a child or adult at the time. Prior to
this judgment, the Criminal Procedure Act97 placed a limitation of 20 years within
which a complainant had to report a sexual offence to the police after which period
the offence would prescribe98. The Court found that section 18 of the Criminal
Procedure Act (on prescription of crime, including the sexual offences) hindered
South Africa’s efforts to comply with its international law obligations, particularly of
protecting women and children. The decision rendered section 18 of the Criminal
Procedure Act invalid.
Van Eeden v Minister of Safety and Security (Women’s Legal Centre Trust, as Amicus curiae) 2003 (1) SA 389
(SCA).
93 S v Pistorius (CC113/2013) [2014] ZAGPPHC 793 (12 September 2014).
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Whilst prevention of gender-based violence against women requires efforts at
different levels, the role of the police is key. Disappointingly, some police stations
that are situated in areas listed as Gender-Based Violence against Women (GBVAW)
hotspots report a shortage of resources to effectively carry out their work99. This
manifests in an uncontrollable epidemic with fatal consequences100. Bluebell Tulip,
(54, NSP Advisor) identified gaps in the South African frameworks for the protection
of women and said “[…] you cannot guarantee as a woman that when I’m in my
house I’m actually safe; there’s no safety for a woman in SA.” In support,
Ngongolozi (49, senior manager) decried that “there is not enough being done to
frown on violence against women” Even online, women are unsafe. Technology and
use of social media platforms present a double-edged sword for women and girls’
right to life, integrity, and security of the person. On the positive side, technology
has enabled women and emboldened them to speak out about their sexual abuse
and violations to friends, relatives, social media followers, and other people within
their sphere through social media platforms. In some instances, powerful men and
men of good standing in society who commit these acts in private spaces have been
exposed for their abuses. In 2017, social media was used to expose Former Deputy
Minister of Higher Education and Training’s assault of three women after an
altercation at the Cubana restaurant in Johannesburg. A video of the incident that
went viral online and on social media led to the conviction of the Deputy Minister
Manana and his resignation from the Department of Higher Education, as well as a
public apology for his “shameful” conduct. In 2019, a video showing musician
Mandla Maphumulo (popularly known as Mampintsha) physically abusing his
partner Babes Wodumo circulated online and went viral, compelling women’s
groups and the African National Congress (ANC) to issue public statements calling
for investigations into the matter. Without the real evidence of online videos, women
and girl victims of sexual abuse have often found it difficult to be believed when

https://www.iol.co.za/dailynews/news/5-working-cars-for-25-detectives-1-cellphone-no-airtime-the-plightof-cops-working-at-sas-rape-capital-d3c19b98-7185-43e5-ad1e-58fe8ae74ba2.
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they report abuse at police stations, and also struggle to secure a conviction against
their abusers. Securing convictions is especially difficult against powerful men and
men of good standing in society who use their power to squash allegations and
charges of physical assault, sexual violence, and domestic violence levelled against
them. In terms of legislation, South Africa is also leveraging technology to encourage
women to report gender-based violence cases. As already mentioned, the Domestic
Violence Amendment Bill of 2020 makes provision for women to apply for a
protection order against their abusers using online platforms.

On the negative side, women have been subjected to online gender-based violence.
This ranges from harassment of women who are public figures on social media,
stalking by intimate partners through purpose-built apps, cyber-bullying and cyberviolence against women and girls, shaming of women, and having private
information and pictures shared online without their consent, amongst other
examples. In 2015 UN Women’s Executive Director Phumzile Mlambo-Ngcuka
expressed concern about the weaponisation of the internet against women and girls.
She said the following to this effect: "Online violence has subverted the original
positive promise of the internet's freedoms and in too many circumstances has made
it a chilling space that permits anonymous cruelty and facilitates harmful acts
towards women and girls."101 In June 2018, the UN Special Rapporteur on Violence
Against Women released a thematic report on online violence and violence
facilitated by Information and Communications Technologies (ICTs) against women
and girls from a human rights perspective.102 On the report, the Special Rapporteur
noted that online and ICT-facilitated forms of violence against women have
increased and become a common phenomenon, fuelled by the everyday and
everywhere use of social-media platforms and other technical applications and their
impact on girls and boys whose social lives are extensively conducted on new
technologies and social-media platforms.
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The National Strategic Plan on Gender Based Violence and Femicide (NSP-GBVF)
was adopted in 2020. The NSP-GBVF provides a multi-sectoral, coherent strategic
policy and programming framework to strengthen a coordinated national response
to the crisis of gender-based violence and femicide in South Africa. The NSP-GBVF
addresses the needs and challenges faced by all women across age, sexual
orientation, gender identities, and specific groups, including elderly women,
disabled women, migrant women, and transgender women affected and impacted
by the scourge of gender-based violence in South Africa. Sexual orientation and
gender identity diversity puts women in vulnerable situations, and they may
sometimes need shelter due to risks to their lives. Research conducted by Liesl
Theron suggests that LGBTI+ women face discrimination and exclusion in accessing
shelters103. These exclusions are systemic and due to presumptions of a binary sex
and gender system which is mandated by cisheterosexism104.

Article 5: Elimination of Harmful Practices
South Africa is a subscriber to legal pluralism, as such, customary law is recognised
and applied alongside English and Roman Dutch laws as well as international
customary law. South Africa is referred to as a rainbow nation, highlighting the
ethnic, linguistic, and cultural diversity of its people. Some practices that reflect the
values and beliefs held by communities for periods spanning generations continue to
be practised by many. Some of these practices have been identified as harmful
towards women. Some of these practices are ukuthwala105, ukuhlolwa106, ukungena,
female genital mutilation (FGM), incest, and primogeniture belief systems.

Section 9 of the South African Constitution is the equality clause which prohibits
discrimination on grounds of gender and sex, amongst others107. Section 39(3)
Theron, Liesel. 2010. Accessibility of shelters for LGBT people in Cape Town, in A Tapestry of Human
Sexuality in Africa, O. Obono, Editor. Fanele: An Imprint of Jacana Media: Sunnyside; South Africa
104 Ibid
105 Ukuthwala is practices in KwaZulu Natal and Eastern Cape in South Africa
106 Virginity testing is practiced in KwaZulu Natal and Eastern Cape
107 S 9(3) of the Final Constitution.
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provides that “the Bill of Rights does not deny the existence of any other rights or
freedoms that are recognised or conferred by common law, customary law or
legislation, to the extent that they are consistent with the Bill of Rights”. This
provision therefore means that any customary law practice that is inconsistent with
any provision in the Bill of Rights is invalid. South Africa passed several laws to
protect women against harmful practices. PEPUDA expressly prohibits female
genital mutilation and virginity testing as forms of gender discrimination. The
Children’s Act108prohibits FGM and virginity testing of girls under the age of 16109.
The Act stipulates that a child older than 16 may consent to virginity testing when
and after she has been properly counselled and provided that the testing is
conducted in the manner prescribed by the Act. Furthermore, the results of virginity
testing may not be disclosed without the consent of the child. The Prevention and
Combating of Trafficking in Persons Act110 protects women and children from
trafficking and related unlawful acts. The Act provides for an offence of trafficking
in persons and aims to prevent and combat the trafficking in persons within or
outside South Africa. The Act also establishes the Inter-sectoral Committee on
Prevention and Combatting of Trafficking in Persons. It criminalizes the element of
ukuthwalwa that can be described as trafficking where a person (woman) is moved
from their place or home without consent. The Criminal Law (Sexual Offences and
Related Matters) Amendment Act111 criminalises incest, and the Criminal Law
(Sexual Offences and Other Related Matters) Amendment Bill, 2020 expands the list
of relatives and family relationships who cannot marry or have sexual relationships
under the crime of incest beyond bloodline relatives112. Like other sexual crimes,
there is secrecy around incest and victims are not always empowered to disclose and
report to authorities113. Other sources of under-reporting in circumstances of this
nature may be attributed to the inaction by onlookers that know of or witness these
Act 38 of 2005
S 12 of the Children’s Act
110 Act 7 of 2013
111 Act 32 of 2007
112 The crime of incest will now include relationships covering adopted child(ren), foster child(ren) and others
who have some relationship as ‘family’ but not by bloodline.
113 Nduna, Mzikazi. 2010. Distress and dating in Butterworth, the Eastern Cape, South Africa, in A Tapestry of
human sexuality in Africa, O. Obono, Editor. Fanele, an imprint of Jacana Media.
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crimes. A palpable reason for secrecy surrounding these crimes is an attachment to
cultural norms as these practices are perceived and accepted as tradition. Ultimately
however, this failure to act can be defined as what a UNDP study 114 demarcates as
passive bystanderism. Although the study aimed to encourage active bystanderism
where onlookers or observers of violence act to intervene in the occurrence of
violence, and particularly in incidences of gender-intimate partner violence, the
phenomenon of bystanderism encompasses intervention, or lack of it, in all crimes,
including violence and abuse against women. Contextually, failure to enforce the
laws that protect women from harmful practices can be characterised as passive
bystanderism by the State. Passive bystanderism infringes on women’s rights as they
are stipulated in this article of the protocol.

The South African Marriage Act115 may give an impression that child marriage is
outlawed in South Africa but Zulu November expressed dissatisfaction that the
practice is still actively applied and that it “disproportionately affected children […]
of low socio-economic strata especially in rural areas compared to urban arears”.
Zulu November suspected that there is “manipulation of poor families by rich
people who take their daughters and marry them at an early age”. This would result
in what he observed as “domestic violence of the housewives who have become
commodities of the husbands.” (27, Education sector).

South African courts have meted out harsh sentences on some of these harmful
practices, especially for the human trafficking crimes. In Dos Santos v State116, a
sentence of life imprisonment for trafficking in persons and sexual exploitation of
children was handed down in 2017, with the High Court confirming the judgment
on appeal. In January 2014, in the case of Jezile v State117 the accused was sentenced to
20 years for trafficking and sexually exploiting a child through ukuthwala, a
UNDP SA, U. Women, and U. Georgia. Applying behavioural insights to encourage bystander actions against gender
intimate partner violence: A study commissioned by UNDP South Africa, UN Women and Georgia. 2017, UNDP.
115 Act 25 of 1961.
116Dos Santos v S (A26/2014) [2017] ZAGPPHC 641; 2018 (1) SACR 20 (GP) (7 September 2017) .
117 Jezile v S and Others (A 127/2014) [2015] ZAWCHC 31; 2015 (2) SACR 452 (WCC); 2016 (2) SA 62 (WCC);
[2015] 3 All SA 201 (WCC) (23 March 2015).
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customary early and forced marriage of a minor. In these cases, typically several
violations of women’s rights and their negative impacts are identifiable as expressed
in The Reading of Jezile v State118 case. South Africa’s State report119 to the ACHPR
submitted in 2016 makes mention of other trafficking cases that have been heard
through South African courts, including: State v Nahima Allima in 2014 where the
accused was sentenced to life imprisonment for trafficking in persons for sexual
exploitation; also in 2014, in the case of State v Foster Simelane, the accused was
sentenced to 30 years for trafficking for sexual exploitation of a child; and State v
Lloyd Mabuza where the accused was sentenced to eight life sentences for trafficking.

Article 6: Marriage
South Africa has a robust marriage regime governed by civil, religious and
customary laws. Civil marriages are protected under the Marriage Act120. The
Matrimonial Property Act governs the proprietary consequences of civil marriages
(in Community of Property, Out of Community of Property and Out of Community
of Property without the Accrual system)121. Domingo, a Commissioner with the
South African Law Reforms delivering the MPL Network 3rd Annual Keynote
Address, confirmed that South Africa still has the 1) Customary, 2) Civil and the 3)
Muslim marriages that are all recognised by the Marriage Act. Civil Unions are
protected under the Civil Union Act122, which regulates solemnization and
registration of same-sex marriages, affording same-sex couples the same rights and
benefits as heterosexual spouses. The enactment of the Civil Union Act and the
consequent recognition of same-sex marriages in South Africa followed the decision
of the Constitutional Court in Fourie v Minister of Home Affairs123. In this decision the
court held that the definition of marriage as a union between a man and a woman in
the Marriage Act was unconstitutional as it excluded the recognition of the union of
https://www.youtube.com/watch?v=gn8sWwu5jNM.
https://www.achpr.org/public/Document/file/English/staterep2_southafrica_2003_2014_eng.pdf
[Accessed 2 November 2020].
120 Act 25 of 1961.
121 Act 88 of 1984.
122 Act 17 of 2006.
123 Fourie v Minister of Home Affairs 2006 (1) SA 524 (CC).
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same-sex partners. Rose linked the Civil Union Bill which preceded the Act to the
Fourie case above. She said:
“A lot of the amendments often follow the results of Constitutional Court
decisions […] with the Civil Unions Bill, it followed a 2006 decision at a
Constitutional Court by the Minister of Home Affairs v Fourie, where it ruled
that it was unconstitutional for the state to…deny same-sex couples the right
to be legally married...” (35, Policy Development and Advocacy Manager).
Rose also mentioned the Civil Union Amendment Act and its benefits in securing
solemnisation of same-sex unions by marriage officers. Rose said:
“[… ] To the issue of marriage; the President is waiting to sign the repeal of
Section 6 of the Civil Union Act and essentially that section allowed the
officials of Home Affairs to refuse to solemnise or object to solemnising a civil
union between persons of the same sex on the grounds of consciousness,
religion and belief. […] This is essentially a legal barrier to the recognition of
same-sex couples in terms of marriage by the Department of Home Affairs.
This section has been repealed this year and it is waiting for the President to
sign off on that” (Policy Development and Advocacy Manager).

On 20 October 2020, President Cyril Ramaphosa signed the Civil Union Amendment
Act 8 of 2020, and the Act came into force on 22 October 2020, effectively repealing
section 6 of the Civil Union Act that Rose referred to. This means that marriage
officers can no longer refuse to solemnise same-sex marriages on grounds of their
conscience, religion or belief.

Customary marriages are protected under the Recognition of Customary Marriages
Act124 and the Department of Home Affairs is tasked with solemnisation and
registration of civil marriages, civil unions, and customary marriages. In African
tradition and custom, lobola is still a big part of a marriage proposal. BlueBell said
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that women were side-lined by this custom because “men are the ones that take over
all the discussions, without involving women. So, from where I’m sitting, I feel like
women are a commodity and the negotiations are discussed by men” (54, NSP
Advisor). This practice differs across ethnic groups, and in other communities,
women do have a role.

The Recognition of Customary Marriages Act preceded the ratification of the
Protocol and it allows for the marriage of a girl under the age of 18, with parental
consent. This conflicts with Article 6(b) of the Protocol which states that “the
minimum age of marriage for women shall be 18 years. The Act also provides that a
customary marriage will be entered into with the consent of both intending spouses.
The age of consent in South African law is 18 years of age. While there are calls from
various sectors including government for harmonisation of marriage laws and their
alignment to the Maputo Protocol provisions and the African Charter on the Rights
and Welfare of The Child, this harmonisation also poses a threat to the strides made
towards affording girls more protection and giving them the right of choice on when
to marry. In light of a number of legislative measures that seek to protect girl
children from unwanted and school pregnancy, which measures include provisions
in the Children’s Act125 which provides access to contraception for children,
especially girls from the age of 12 without the consent of their parents, and the
Choice of Termination of Pregnancy Act126 provides that a female (including girls) of
any age can consent to termination of pregnancy – harmonisation of laws may have
negative impacts on the rights and protection of girls in South Africa. South Africa is
therefore better served by a differentiation approach (not a harmonisation of laws) to
the age limits at which girls can access services and be legally allowed to marry. The
provisions of article 31 of the Maputo Protocol also justify South Africa’s deviation
from the Maputo Protocol provisions on the legal age for girls to marry and access
services such as contraception and access to legal abortion. By not harmonising
marriage laws to the legal age of marriage of girls to 18, South Africa is cognisant of
125
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the realities on the ground. However, in the absence of a declaration to this effect,
South Africa has failed to domesticate the protocol.

The Citizenship Act127 provides that marriage does not affect citizenship in South
Africa and as such, no one can lose citizenship because of marriage. In line with the
determination to ensure that the rights of women remain protected within
marriages, the Department of Home Affairs is developing a single marriage policy.
the new Marriages Act seeks to harmonise all marriage laws in South Africa and
provide for registration of all marriages128. In AS and Another v GS and Another129
section 21(2)(a) of the Matrimonial Property Act130 which renders marriages under
Black Administrative Act131 out of Community of Property was declared
unconstitutional. In this case, the applicant was married in terms of customary law
and upon irretrievable breakdown of the marriage and the ensuing threats by her
husband to sell the house, she sought recourse and launched proceedings in the
Pinetown Magistrates’ Court for her protection. She learnt that she was still married
out of community of property in terms of the Matrimonial Property Act of the Black
Administration Act, and that her husband did not need her consent to sell their
family property. The court declared the provisions of s21(2)(a) of the Matrimonial
Property Act unconstitutional and invalid to the extent that they maintain and
perpetuate the discrimination, created by s22(6) of the Black Administration Act in
that the marriages of black couples, entered into under the Black Administration Act
before 1988, are automatically out of community of property. The court further
declared that all marriages of black persons concluded out of community of property
under s 22(6) of the Black Administration Act before 1988 to be marriages in
community of property. The Constitutional court has extended this protection to
women and all children born in customary marriages.
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In Bhe v Magistrate, Khayelitsha132 the Constitutional Court declared unconstitutional
and invalid the African customary rule of male primogeniture, which only allows an
oldest male descendant or relative to succeed the estate of a deceased man. Case law
has addressed some challenges stemming from customary law marriages and
relationships. In Gumede v President of the Republic of South Africa133 the Constitutional
Court held that a woman who entered into a customary marriage before the
commencement of the Recognition of Customary Marriages Act was still entitled to a
share of the matrimonial property upon the dissolution of the marriage.

Islamic law dictates how a Muslim is married and how divorce is handled. As per
the Muslim law around marriage, a man who wishes to take a second wife may
consult the first wife but does not necessarily need her consent to go ahead. The
court noted that Muslim marriages were not recognised in South African law and
that this violated section 9 of the Constitution. In this case, the Constitutional Court
recognised Muslim marriages, but the recognition was only in relation to
monogamous Muslim marriages. Case law has addressed challenges relating to the
recognition of religious marriages in the absence of legislation to this effect. In
Daniels v Campbell134 the Constitutional Court held that a woman married in terms of
Muslim rites whose husband had died intestate could inherit from her husband’s
estate. In Hassam v Jacobs101 the Constitutional Act held that precluding the applicant
in a polygamous Muslim marriage whose husband had died intestate, from
inheriting unfairly discriminated on the grounds of religion and was therefore
inconsistent with section 9 of the Constitution. In this case, the court declared section
1(4)(f) of the Intestate Succession Act135 which excluded widows of polygamous
Muslim marriages from the protection of the Act invalid. The Court also held that
the applicant could inherit, thus the court extended the ruling in Daniels v Campbell
to polygamous Muslim marriages.
Bhe and Others v Khayelitsha Magistrate and Others (CCT 49/03) [2004] ZACC 17; 2005 (1) SA 580 (CC); 2005
(1) BCLR 1 (CC) (15 October 2004).
133 Gumede v President of the Republic of South Africa (2008) ZACC 23.
134 Daniels v Campbell and Others (CCT 40/ 03) [2004] ZACC 14; 2004 (5) SA 331 (CC); 2004 (7) BCLR 735 (CC)
(11 March 2004).
135 Intestate Succession Act 81 of 1987.
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Hindu marriages are recognised in South Africa. In Govender v Ragavayah136 the court
examined Constitutional Court cases which have extended the ambit of the Intestate
Succession Act. The court found that the conclusion of a marriage in terms of Hindu
rites and custom is an inherent element of the right and freedom associated with
religious and cultural choices. Accordingly, it held that there is judicial support for
the proposition that a spouse of a “marriage” by Hindu rites may well have the
religious “marriage contract” given some recognition by South African law. There
was an interest in women’s rights in transnational marriages as one of the
respondents expressed that “I would be happy to know about my marriage rights…I
got married in Zimbabwean law and I am a South African staying in South Africa”.

Following the courts’ interventions, legislative measures have been amended and
new ones enacted to recognise religious marriages. The Civil Proceedings Evidence
Act137 has been amended to recognise religious marriages for the purposes of the
law of evidence. The Criminal Procedure Act recognises religious marriages for the
purposes of the compellability of spouses as witnesses in criminal proceedings.
Thandi Msutu (58, Victims Support at the Police station) shared that “people who
are married on customary law are advised to go and apply for marriage certificates”.
The same goes for women married under any of the Islamic laws. The Recognition of
Customary Marriages Act accommodates variability in the requirements for the
registration of customary marriages and expressly provides that non-registration of
customary marriages does not affect their validity. This conflicts with the spirit of
the Protocol as introduced in Article 2, and this prompted the South African
government’s reservation, citing that the Act, on non-registration protected women
in customary marriages who were previously disadvantaged. The Protocol provision
and requirement for registration of all marriages including customary marriages for
their legal recognition and validity introduces potential for bias and inequality in

Govender v Ragavayah NO and Others (6715/08) [2008] ZAKZHC 86; 2009 (3) SA 178 (D) ; [2009] 1 All SA 371
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how women who seek to register their marriages using this law be may treated.
Domingo Wesahl (webinar) mentioned that in 2013 there was a possibility that South
Africa could adopt a single and unifying law; but that this was not realised.

Article 7: Separation, Divorce and Annulment of Marriage
When it comes to separation, divorce, and annulment of marriages, whether
customary or civil marriages, South African laws require that these processes be
done through a court order. The Marriage Act makes provisions for dissolution of
marriages and the Recognition of Customary Marriages Act stipulates that
customary marriages can only be dissolved through a decree of divorce issued by
the courts on the grounds of irretrievable breakdown of the marriage138. For most
South African women, marriage, divorce, cohabitation, and separation are events
with far-reaching and lasting impacts. These affect living arrangements, access to
resources, opportunities, and responsibilities. The requirement for dissolution of
marriages through the courts is a process that is out of reach for many women;
especially women in customary marriages residing in rural areas where accessing
the courts means travelling long distances and requires financial resources for
initiating the legal divorce process. The dynamics that exists within the customary
and Muslim marriages may complicate separation, divorce, and dissolution of
marriage processes for women whose marriages are registered but initiated in
customary and or religious settings. Thandi Msutu (58) Victims Support at the Police
station commended the work done by the Civil Society Organisations (CSOs) in
training the police in Victim Support Units in making divorce processes easy,
accessible, and cheaper for vulnerable women. She recalled the following: “…with
the help of the training that we got from the Women’s Legal Centre based in Cape
Town, we help people to fill divorce forms without going to the lawyers and spend
thousands of Rands. They save and spend less money on divorce”. These initiatives
make divorce accessible for all women, regardless of their financial resources.
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Other legislative measures available to women include the Mediation in Certain
Divorce Matters Act139. This provides for mediation in divorce proceedings and
safeguards the interests of children through consideration by a court of the report
and recommendations of a family advocate before granting a decree of divorce or
other relief. The Maintenance Act140 establishes a framework for monitoring and
implementing maintenance orders. Amongst other things, it provides for the
handling of complaints received from persons seeking maintenance, those who have
had trouble with the tracing of maintenance defaulters, the enforcement of
maintenance orders, and complaints from respondents on the inability to comply
with the maintenance orders or of abuse of the maintenance system.

Article 8: Access to Justice and Equal Protection before the Law
Section 34 of the South African Constitution guarantees the right to access the courts.
Section 9(1) guarantees the right to equality and equal protection before the law as
well as the right to equal benefit of the law. In order to ensure that the right of access
to justice is realised, section 35 protects the rights of arrested, detained, and accused
persons (including women). Section 35(2)(c) provides that every detained person has
a right to a legal practitioner assigned by and at the expense of the State. To this end,
the Legal Aid South Africa Act141 established Legal Aid South Africa, an
independent statutory body with a mandate to give legal aid or to make legal aid
available to indigent persons. The Legal Aid provides legal aid services at all
criminal courts in South Africa through its justice centres satellite offices. Legal Aid
South Africa has designated women as one of its special focus groups, aiming to
provide legal representation to women who cannot afford it. On the provision of
support for victims and creating victim-friendly environment, Thandi Msutu (58
years, Victims Support at the Police station) confirmed that “at the police station we
have a private victim-support-friendly room to interview the victim, we also take the
survivors to the Thuthuzela Care Centre (TCC) and take them to hospital. […] For
Act 24 of 1987
Act 99 of 1998
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people who are emotionally and physically abused, they are also helped with the
protection order procedure.”

Legislative measures towards ensuring access to justice and equal protection before
the law for women includes the Recognition of Customary Marriages Act 120 of 1998
that provides for the equal status and capacity of women in customary marriages.
Section 6 of the Act provides the following:
“A wife[…] on the basis of equality with her husband and subject to the
matrimonial system governing the marriage, full status and capacity,
including the capacity to acquire assets and to dispose of them, to enter into
contracts and to litigate, in addition to any rights and powers that she may
have at customary law”.

The Black Administration Act that accorded a married woman in terms of customary
law a status of a minor, with her husband as her guardian, was repealed142. In
Shilubana v Nwamitwa143, the Constitutional Court held that tribal chiefs have the
power to develop customary law to allow the appointment of women as tribal chiefs
on the ground that a customary practice which prohibited women from being chiefs
was discriminatory and contrary to the Constitution. Both men and women have the
right to institute legal proceedings and to enter into contracts in their own name.

Prejudice held by individuals who are tasked with dispensing justice is sometimes
an obstacle to women’s access to justice. Whilst all women are at risk of having their
rights undermined, vulnerable women such as lesbian women, undocumented
migrants, sex workers, drug mules and others are at an increased risk and less
protection from the law144. At the time of undertaking this assessment, the
Department of Justice had published three Bills aimed at strengthening the
Act 38 of 1927. See specifically s 11(3)(b) of the Black Administration Act.
Shilubana v Nwamita (2008) ZACC 9.
144 Mampane, Johannes. N. 2020. Susceptible Lives: Gender-based Violence, Young Lesbian Women and HIV
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protection of women against gender-based violence for public comments. These
draft Bills are the Criminal Law (Sexual offences and related matters) Amendment
Bill, the Domestic Violence Amendment Bill, and the Criminal Matters Amendment
Bill. These amendments are aimed at extending the legislative protection afforded to
women against the scourge of gender-based violence. The improvements would
promote women’s “benefit of the law” by minimising secondary victimisation and
putting in place support services for victim’s empowerment program.

Rose Petal suggested that:
“There are also a lot of decisions recently that deal with access to justice and
one that comes to mind is Levinstine vs Franco Constitutional judgement, I
think in 2018. [It] amended the prescription period of reporting a case of
sexual offence outside of rape to extend beyond 20 years. […]before what we
saw was that, except for cases of rape, if you were a victim or a survivor of
some sort of sexual violence or sexual offence you were not permitted to
actually lodge a criminal case after the 20-year mark. Levinstine vs Franco at
the Constitutional Court said that this is unacceptable, [and] that it needs to
be amended to allow for anyone to be able to report cases, which doesn’t
necessarily mean that prosecutions will be successful but it essentially allows
a person to explore that option because it takes into consideration the layers
of complexity when it comes to GBV and how sometimes people take a very
long time to unpack that trauma and come to terms with it, and want to deal
with it, whether it be lodging a criminal case, or not” (35, Policy and
Advocacy Manager).

Rose Petal noted the following regarding women’s access to justice in South Africa:

“In terms of Article 8 about access to justice; there has been a lot [going on].
While it’s not legislation, we have the NSP that addresses crosscutting issues
around gender-based violence and one of the Pillars: Pillar 3, looks at the
various stumbling blocks or challenges that prevent women - and when I use
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the term women it’s obviously inclusive of all categories. [A] number of
legislations are being revised to ensure that the approach through the
criminal justice system and access to justice is more victim-centric or survivorcentric, which is in favour of the person that engages through the criminal
justice system. For example, we are currently in the 2nd phase of the Domestic
Violence Amendment Act, which is great in many forms, some of it is a little
bit problematic but there are polar views within civil society itself in terms of
specific sections. But the general view is that the review of the Domestic
Violence Act was long overdue. [It] really didn’t cater for the current context
of how IPV or domestic violence was being realised so it has been a welcomed
amendment. There are also a few amendments in relation to the Sexual
Offences Act that is also currently going through the pipeline” (35, Policy
Development and Advocacy Manager)

One of the important aspects of the proposed Domestic Violence Amendment Bill is
the strengthening of the security at the service centres. It was evident from some of
the information gathered through stakeholder consultations that the signing and
domestication of the Protocol needs to be accompanied by the political will to ensure
that women’s rights are promoted. One respondent related a personal experience of
living with an abusive husband who “threatened [her] by pointing a firearm. […]
[She] reported that case to the police and the police officer [but] after having a
conversation [the officer] told [her] not to open the case because [she] will suffer
with the kids as [she] was not employed”. The tendency for some police officers to
mediate, take sides, judge, or advise victims of violence on what to do was
corroborated by a Police Officer from the Eastern Cape who suggested that “bail
conditions regarding women’s’ cases are not tight during the other months. It’s only
in August. […] Other police officers do not take cases seriously and will not open a
docket and claim that [reported cases] happened in a tavern where they were both
drunk”. (Limo Tango, 44, Police Officer)
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Mpinga Nikiwe offered an example of challenges that women face in accessing
justice:

“[There is] a lady who was abused by a partner (emotionally, physically,
sexually, financially) and the problem is still not solved because the
perpetrator keeps on jeopardising the case with the corrupt police officers”
(35, Advocacy Person in an NPO for Gender Justice and Transformation).
These examples of undue interference are not uncommon, and they often are aimed
at protecting the perpetrator. This needs to be addressed as they fail the
complainants (women) who consequently may be forced to remain in dangerous
situations where their lives are at risk.

Article 8(c) of the Maputo Protocol requires that States Parties take appropriate
measures to ensure that there is the “establishment of adequate education […]to
sensitise everyone to the rights of women”. This is perhaps one of the areas that
South Africa’s implementation process of the Maputo Protocol needs strengthening.
This was supported by one of the stakeholders who suggested that “The Imbizo with
stakeholders to discuss women’s rights should always be held […] not only during
the month of August. People in rural areas are illiterate so they need verbal
communication”. (Limo Tango, 44, Police Officer)

The year 2020 presented unique challenges to women’s access to justice as the
Covid-19 lockdown levels 3, 4 and 5 necessitated a limit in the number of people
accessing the courts, which in turn led to case backlog. For purposes of this report, it
is useful to get a sense of how the lockdown affected women’s access to justice in
South Africa. By June 2020, there were about 60 000 cases that could have been
resolved by the courts but were not. A report on this suggested that “the number of
cases added to the massive backlogs, totalling nearly 200 000 from the past financial
year that ended in March when the lockdown kicked in”145. There is positive news
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coming from the Department of Justice, as the Department made new appointments
of magistrates to increase the capacity of the lower courts, and to ensure access to
justice for all in South Africa including women.

Figure 2: Courts saddled with massive case backlogs

To accommodate the legal pluralism that was discussed earlier, one of the
stakeholders had this to say:
“We have traditional courts in the former Bantustan areas and so there are
few legislations that have been passed recently; they are not ideal in terms of
promoting women’s rights. For example, the Traditional Khoisan Leadership
Bill, the Traditional Courts Bill. [The] history behind that is very long
standing, I think it’s been around since 2012. It’s been back and forth in
parliament on a number of occasions and I think around 2014 it was scrapped.
It went off the radar for quite a while because there was so much opposition,
especially from civil society and women’s rights groups. It came back last
year, and it was almost like an overnight thing. They announced that it was
revived, and they had provincial hearings on it between September last year
and February this year. One of the main concerns around the Traditional
Courts Bill is that whilst we fully recognise that in terms of the diversity of SA
and its history there is a need for traditional courts. One of the main things
that was a concern was that traditional leaders are included – it was
something of an error of contingent in the past versions of the bill- in the
current Bill there is no opt-out clause, and that means that if a woman
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decides, in the rural community, to want to approach an issue of rape for
example or some issue that adversely affects her, she could be barred from
approaching the criminal justice system or criminal justice courts. If she is
designated in that area, she could be precluded from making that decision of
choosing which court she wants to go to, whether it be approaching her
traditional leader to say that I want to pursue this through the traditional
court or go through the criminal justice system, she wouldn’t have a choice in
the matter so essentially that court would decide. So, the opt-out clause is
really important because it gives a woman the autonomy to make decisions
for herself. There are a number of cases, if you do a search on just the issues
with the traditional courts’ interpretation, particularly women in rural areas,
they can report on a number of cases where they [women] have been
marginalised and discriminated against by traditional leaders in these settings
simply because they’re women. If this Bill is passed in its current state, it
really goes against the right to access to justice because women will be
marginalised in these communities” (Rose Petal, 35, a Policy Development
and Advocacy Manager).

In addition to the above, Rose added:
“There’s another important constitutional court decision in access to justice
and it deals with Tshabalala vs the State. The judgement was delivered late last
year. In the past there has been inconsistency and different interpretations
about whether a person can be charged co-accused, so there’d be 2 or more
individuals charged under the Common Law. That means where 2 or more
men, or perpetrators or accused, they have intent to do a crime. So in this case
the common purpose in interpretation of rape would be 2 or more people that
come across a survivor or victim and they have the intention to rape this
individual. So whether or not this person penetrated the individual, the
questions were ‘could this entire group of people be charged’ and with the
criminal justice system the burden of evidence would need to take this –
‘could they be prosecuted for rape as a group, even if the person was just
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standing in the room or if the person held them down and didn’t participate
in the penetration’. There were 2 different judgements at the High Court and
the Supreme Court of Appeal that said yes and no. Eventually this case went
to the Constitutional court last year and what was really interesting in this
judgement is the specific Justice, I think it was Justice Kampepe who said that
we need to acknowledge that GBV or rape isn’t perpetuated by only people
that we perceive to be criminals or monsters in our society, that it can happen
to anyone or perpetuated by anyone, and there was also very interesting
submissions by the Commission on Gender Equality and the Centre for
Applied Legal Studies. So, they ruled that the doctrine of common law rape
can be applied to cases. [This] means that now if a group of people are
committing a crime and if it includes rape in this incidence and a person was
just in the room and video-taping or filming the incident, [and] they didn’t
proactively disengage with the act, they could also be charged for committing
rape. So, I think that is a really positive development of our law or
jurisprudence in terms of sexual violence and protecting women from sexual
violence. (Rose Petal, 35, a Policy Development and Advocacy Manager).

There was a suggestion from one of the stakeholders who works with adolescent
girls and young women (AGYW) who observed a gap in the Protocol in that “the
protocol just outlines the provisions and does not really say much”(Sunflower Daisy,
25,
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Girls

and

Young

Women

National

Ambassador:

NSP

Implementation). Sunflower Daisy suggested that perhaps the Protocol could go as
far as suggesting what transgressions should attract minimum sentences.

Coming from another angle, police officer Thandi was concerned about women’s
access to justice, reporting that “it is difficult to serve protection orders,
maintenance, and garnish forms as people run away”. She was hopeful though that
“since the technology has advanced; we can use emails for the people who run away
from being served with the legal papers of divorce or maintenance. Then it’s easier
to track if they did read their letters. When serving the maintenance order to people,
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some companies do not allow you to enter their premises and see the person you
would like, hence emails can be used (Thandi Msutu, 58, Victims Support at the
Police station).

Yami Somali shared some of the challenges that vulnerable women, particularly sex
workers, face when accessing justice and protection of the law:

“Another typical example is in the case where the Department of Health,
SAPS, DOJ, social development and possibly Correctional Service are
involved. As a victim suffering the traumatic experience you are required to
take your own J88 form to the nearest clinic or doctor provided by SAPS,
which in most instances are far apart. Once the document is signed at the
department of health one must revert to SAPS and talk to a not-so-sensitive
official reporting the matter which is later dismissed by DOJ on grounds of
lack of evidence or witnesses etc. The victim is not even offered psychological
debriefing. Sex workers daily fall prey to such instances, and often no justice
is served as in some instances the perpetrators are police officials. Justice in
this regard is not served and because they identify as sex workers their rights
are violated without recourse. As a person working closely with sex workers,
I would say I am aware of such cases. However, as sex workers are a
criminalised population, they suffer in silence without reporting many of the
injustices they face daily. One such case is that of a woman who was
murdered by her client and because of the support which was offered by
Sisonke and other independent human rights defenders, justice was served.
However, on the flip side of the coin one sex worker succumbed in police
custody and her death remains a mystery. Her arrest is unclear, her cause of
death remains unclear, and to this day no one has been answerable. (Yami
Somali, 33, Communications Officer, National movement for Sex workers).

Yami also shared her views on the impacts of the criminalisation of sex work in
South Africa. She said that:
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“The criminalisation of sex work in South Africa is wreaking havoc to the
livelihoods of many. With more than 150 000 sex workers in South Africa,
criminalising this sector means that these service providers are most
vulnerable to harassment from police officials and those posing as clients.
This key population is also vastly susceptible to stigmatisation and
humiliation, further violating their human rights which include freedom of
choice, freedom of movement, freedom of association, right to privacy;
therefore, exhausting their right to life. The gap between the Department of
Justice, SAPS, and Correctional Services should be investigated and further
reviewed. For instance, a person is arrested in some instances and their rights
are not read to them. Or a person will be arrested for solely being at a certain
point; or donning a certain outfit, which when the case is presented in the
court of law which is facilitated by the Department of Justice is regarded as a
wrongful arrest. Such scenarios and a magnitude of cases where the
Department of Justice regards as petty, whereas SAPS regard them as crude
and punishable erodes the confidence the population has in the justice
system. (Yami Somali, 33, Communications Officer at Sisonke, National
movement for Sex workers).

Article 9: Right to Participation in the Political and Decision-Making
Process
Women’s involvement in political and decision-making processes across various
spheres and disciplines, both in the public and private sector, is on the increase.
South Africa has been represented by women in key powerful continental and global
positions. At a continental level, Ms Nkosazana Dlamini-Zuma was the Chairperson
of the African Union Commission; Advocate Pantsy Tlakula was the Chairperson of
the African Commission on Human and People’s Rights, and Ms Geraldine FrazerMoleketi was the Special Gender Envoy to the African Development Bank. At the
United Nations level, Dr Phumzile Mlambo-Ngcuka is the current Executive
Director and Under-Secretary-General of UN Women; Dr Tlaleng Mofokeng is the
new United Nations Special Rapporteur on the right of everyone to the enjoyment of
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the highest attainable standard of physical and mental health. Judge Navi Pillay was
the High Commissioner for Human Rights and the former judge of the International
Criminal Court; Ms Rashida Manjoo was the Special Rapporteur on Violence against
Women; Ms Yasmin Sooka is the Chair of the Commission on Human Rights in
South Sudan since 2016. At a national level, women also continue to occupy key
positions in the public and private sectors. Legislative measures exist that promote
gender parity, thus providing for women’s participation in political and decisionmaking processes. At a national level, 43% of parliamentarians are women, 31% of
the defence force is made up of women, 37.2% of police are women - at both tactical
and strategic levels- and, since 1999, every foreign minister in South Africa has been
a woman146. The Electoral Act147 requires every registered party and candidate to
respect the rights of women and to facilitate full and equal participation of women in
political activities to ensure free access for women to engage in political activities. At
a local government level, the Municipal Structures Act148makes provision for the
equal representation of women and men in political party lists and ward
committees. The Traditional Leadership and Governance Framework Act149 requires
that at least 30% of members of the National House of Traditional Leaders be
women. The Act provides for measures for parity of representation between female
and male traditional leaders in district and local municipalities and is explicit about
the promotion of gender equality and non-sexism. The Employment Equity Act150
provides for employment equity through equal opportunities for men and women in
the workplace.

While the observation that women’s representation in political and decision-making
processes is increasing is admirable, it is fair to say there are still discrepancies that
reveal that sex-role and gender stereotypes. Structural inequalities are still rife and
are behind the multitude of gender inequalities in the various spheres of society that
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undermine social cohesion in South Africa151. In highlighting the interface between
legislative measures, South Africa’s international obligations, and the situation on
the ground, Rose Petal gave the below demonstration of contradictions:

“In terms of article 9 we have seen, and [referring] to the Beijing Plus 25
Report that SA has commissioned earlier this year in relation to the Right to
Participation in Political and Decision-making Process, a lot of the
engagements of particularly women, that are participating in the political
space, we do so under section 9 of the Constitution. […] under PEPUDA. But
there is no specific legislation that says there should be a specific criterion in
relation to how many women are being represented or who engage in the
political space. There was a CGE report [which] did a study on 4 traditional
houses in 4 provinces, I think in 2016 or 2017. This deals with examination of
women in political participation in the traditional leadership sphere. The
report found that in those provinces that they studied, essentially there is not
a lot of reference to encouraging women’s participation in these spheres. If
you look at the demographics it’s not high, so it’s quite low and just from
anecdotal experience a lot of the times when we engage with political leaders
we often find that women feel disenfranchised and disempowered even
though the Beijing Plus 25 Report from SA indicates that they have seen a
general increase of women’s representation in decision-making processes or
in the political space. So it would be great to refer back to that report and see
how SA reported on that”(Rose Petal, 35, a Policy Development and
Advocacy Manager).

Article 10: Right to Peace
South Africa’s implementation of the right to peace has been largely focused on
securing peace in conflict situations through its international engagements. For
151

UNDP (2020). Strengthening Social Cohesion in South Africa – a partnership framework with the social
partners: Background document Strengthening Social Cohesion in South Africa. Pretoria, South Africa,
UNDP/DSAC. unpublished report.

59

instance, South African women play an important role in peace and security on the
continent

through

peace-keeping

missions.

South

Africa's

engagement

in

international peace missions is informed by the White Paper on South African
Participation in International Peace Missions, adopted by Parliament in October
1999. This white paper commits the country to supporting initiatives of the United
Nations and the Organisation of African Unity, where applicable, aimed at the
Prevention, Management, and Resolution of international conflicts.

In August 2020, South Africa adopted the National Action Plan on Women Peace
and Security which speaks to its international engagements as well as its domestic
challenges. South Africa’s National Action Plan is unique, as it is a mixture of a
foreign policy document focusing on South Africa’s foreign policy priorities as well
as domestic policy, addressing the daily needs of women and the threats to their
peace and human security. The National Action Plan builds upon South Africa’s
commitments under the United Nations Security Council’s Resolution 1325.
According to the 2019 Global Peace Index statistics152 South Africa has become more
insecure with widespread violence and murders. The violence stemming from
alarming GBV and femicide cases is akin to what is faced by countries in active
conflict. It took South Africa almost two decades to acknowledge that the Women,
Peace and Security (WPS) agenda is as important in South Africa as it is in countries
currently experiencing active conflict. Leveraging its strategic positioning on the
international stage, as a non-permanent member of the United Nations Security
Council in 2019 -2020, South Africa is taking the lead in championing the women,
peace, and security agenda. In 2019, South Africa led negotiations on Resolution
1325 on Women, Peace and Security, which was adopted by the UN Security Council
in October 2019.

In 2020, South Africa adopted the National Strategic Plan on

Gender Based Violence and Femicide (NSP-GBVF), a cohesive strategic framework
to guide the national response to the epidemic of GBVF in South Africa. The NSPGBVF envisions: “a South Africa free from gender-based violence and femicide
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directed to women and children and LGBTQIA persons”. The NSP-GBVF establishes
a National Council that will act as the overall custodian of the Plan and play an
oversight role on the implementation of the NSP-GBVF. In 2018/19, the South
African Police Service recorded 41 583 cases of rape. This translates to approximately
114 cases of rape recorded per day153. In 2003 it was also alleged that a woman was
raped every 36 seconds in South Africa. Hall154 observes that rape is “an act of
violence and oppression against women […] a sexual attack which expresses male
dominance and contempt for women, [and] not one form of attack, but a category of
behaviours which is structurally generated (by the power imbalance between the
sexes) and culturally sustained (in a male supremacist ethos)”.

In State v Chapman155 the court made the following statement regarding rape of
women:

“Rape is a very serious offence, constituting as it does a humiliating,
degrading and brutal invasion of the privacy, the dignity and the person of
the victim. Women in this country are entitled to the protection of these
rights. They have a legitimate claim to walk peacefully on the streets, to enjoy
their shopping and their entertainment, to go and come from work, and to
enjoy the peace and tranquillity of their homes without the fear, the
apprehension, and the insecurity which constantly diminishes the quality and
enjoyment of their lives.

In Tshabalala v State and Others156 the Constitutional Court held that it is their
constitutional duty and international obligation to provide the legal and logical basis
to confirm the application of the doctrine of common purpose to the common law
crime of rape. The court highlighted the following about the case:
153

Africa Check “Factsheet: South Africa’s crime statistics for 2018/19” (12 September 2019), available at
https://citizen.co.za/news/south-africa/crime/2178462/factsheet-south-africas-crime-statistics-for-2018-19/
[Accessed 4 November 2020].
154
Hall “Rape: The Politics of Definition” (1988) 105 SALJ 67 at 73.
155
S v Chapman [1997] ZASCA 45; 1997 (3) SA 341 (SCA) at paras 3-4.
156
In Tshabalala v State and Others CCT 323/18 and CCT 69/19

61

“The facts of this case demonstrate that for far too long rape has been used as
a tool to relegate the women of this country to second-class citizens, over
whom men can exercise their power and control, and in so doing, strip them
of their rights to equality, human dignity and bodily integrity. The high
incidence of sexual violence suggests that male control over women and
notions of sexual entitlement feature strongly in the social construction of
masculinity in South Africa.”
In the Tshabalala case, the court also made the following observation regarding the
crime of rape in South Africa:

“The notion that rape is committed by sexually deviant monsters with no selfcontrol is misplaced. Law databases are replete with cases that contradict this
notion. Often, those who rape are fathers, brothers, uncles, husbands, lovers,
mentors, bosses, and colleagues. We commune with them. We share stories
and coffee with them. We jog with them. We work with them. They are
ordinary people, who lead normal lives. Terming rapists as monsters and
degenerates tends to normalise the incidents of rape committed by men we
know because they are not “monsters” – they are rational and well-respected
men in the community.”

In S v Baloyi and Others157 the judge noted that in the context of domestic violence:
“The ineffectiveness of the criminal justice system […] sends an unmistakable
message to the whole of society that the daily trauma of vast numbers of women
counts for little”.
At a national level, the absence of war in South Africa may give the impression that
South African society is at peace and thus this Article is not applicable. However,
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evidence from women’s lived experiences and research suggests that the conflict that
the society has waged against women is ‘armed’. This is nowhere clearer than in the
evidence of the use of guns in murders of women158. Women face violence in their
homes, at school, in the workplace, and in public places159. These experiences create
a South African society which is a warzone for women as the epidemic of genderbased violence and femicide is at unprecedented levels. Stakeholders also
highlighted some of the gaps that exist in the realisation of women’s right to peace in
South Africa. Sunflower Daisy said:
“Recently I went through the GBV NSP, and I found it also very on the
surface, mentioning the things that we already know– like okay this shouldn’t
happen; violence against women should be condemned and there should be
effective measures – I think that is the favourite word: effective measures that
should be taken. But really if you have a strategic plan or a national plan or
even a continental protocol, I think it should be quite specific […] with the
kind of measures that need to be taken. Yes there should be measures taken,
and we are aware of that of course because it’s an infringement, but […]
obviously the judge will then decide on the specifics and context, and specific
measures that need to be taken but in terms of a starting point. Like if a man
[…] sexually violates a woman […] and if it can be proven that they have
done that, then what are they subject to as a starting point of law? These are
some of the things that these laws possibly miss, to be kind of more specific
(25, AGYW National Ambassador: NSP Implementation)

Sunflower Daisy and other voices highlight the scourge of gender-based violence
and femicide in South Africa as a threat to peace and human security of women, as
well as the failure of the criminal justice system in addressing this gender-based
violence epidemic:
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“If you look at a lot of the cases that are solved, they are high profile cases like
Karabo Mokoena cases or Uyinene cases, but we have cases in rural areas and
in our townships where we hear of women that we know who are killed and
nothing really happens, and you see the suspect walking down the street
having little to no consequence at all. So, I think that that is something that
our law can also take into account. Maybe it would also be a useful exercise to
interrogate the kind of judges and the kind of people that are in our legislative
field and the judiciary, and whether they are male or female, not to perpetrate
gender bias but I think if you look at some of the cases where a male judge
was responsible for the judgement, I think it may appear to be a little bit more
lenient because it comes from too much of a logical aspect of – okay, maybe
the circumstances surrounding the murder are this and it really does not
necessarily need that much punishment but if it comes from a place of
compassion, like if it’s a woman, I believe that it can be addressed more
seriously. (Sunflower Daisy, 25, Adolescent Girls and Young Women National
Ambassador: NSP Implementation)

During the 2020 Covid-19 lockdown, reports suggest that on one hand there were
incidents of confrontations between workers, the taxi industry, and tavern owners
against law enforcement officials on the other160. Prevailing gender stereotypes in
employment mean that the essential workers would mainly be ‘women’ and will be
in confrontation with the ‘men’ in the security and taxi industries that are still
predominantly male dominated and where the enforcement of gender equality has
not been realised. Such community conflicts may potentially undermine Article 10,
which promotes women’s right to peace.

Article 11: Protection of Women in Armed Conflicts
South Africa protects the rights of women coming from countries in armed conflicts
who flee to South Africa in search of refuge and asylum. South Africa enacted the
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Refugees Act161 in 1998. The Department of Home Affairs’ Refugee Reception Offices
and the Refugee Appeal Board are tasked with regularising the legal stay of refugees
and asylum seekers in South Africa. This is done through issuance of asylum seeker
permits in terms of section 22 of the Refugees Act, refugee status permits in terms of
section 24 of the Refugees Act, and permanent residence permits when they qualify
in terms of section 27 of the Immigration Act162. These permits allow permit holders
to work and study in South Africa. However, experiences of women and children
asylum seekers and refugees highlight a disconnect between the legislative
imperatives and the situation on the ground. Accessing the Refugee Reception
Offices for obtaining permits is challenging due to corruption by officials who ask
for bribes to renew or issue permits. The 2020 Lawyers for Human Rights, Scalabrini
Centre of Cape Town and Corruption Watch report, titled Costly Protection:
Corruption in South Africa’s Asylum System163, paints a bleak and sordid picture of the
plight of refugees and asylum seekers at refugee reception offices (RROs) in South
Africa. The report of a survey of 263 asylum seekers and refugees across the country
revealed that the Department of Home Affairs (DHA) and the Refugee Reception
Offices are the substratum of corruption and abuse of the rights and freedoms of the
most vulnerable on the African continent. The report states the following:
“One respondent to the Johannesburg office’s corruption survey reported
being held in detention for two days because he did not have any money.
Eight of the ten who were arrested before they reached an RRO were
physically, emotionally, verbally, or mentally abused while in police custody.
One stated: ‘I had been raped, but when I reported it [to the SAPS] I was told
to go back where I came from.’ Five of the 10 had to pay to get out of jail”.
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In Minister of Home Affairs and Others v Watchenuka and Others164where a Zimbabwean
mother and her disabled son challenged the Refugees Act which prohibited
employment or studying in South Africa pending finalising the asylum application,
the court granted asylum seekers the right to work.

The South African National Defence Forces (SANDF) plays a critical role in the
stabilisation, reconstruction, and development of infrastructure, as well as defending
the defenceless, especially unarmed civilians, mostly women in war-torn countries.
As of 2019, South Africa had 1,190 troops in the United Nations Peacekeeping
missions in the Democratic Republic of Congo, Sudan, and South Sudan. Most of the
casualties of war and those in need of protection in these three countries are women
and children. South Africa is the 11th biggest troop contributor to UN Peacekeeping
in Africa and the 17th biggest contributor in the world165. As of 2010, South Africa
was recorded as having the largest women’s contingent deployed in Peace Support
Operations in Africa166.

Article 12: Right to Education and Training
The right to education is enshrined in Section 29 of the South African Constitution
which provides that everyone has the right to basic education including adult basic
education, as well as to further education “which the state, through reasonable
measures, must make progressively available and accessible”167. South Africa
adopted the White Paper on Education and Training in 1995. The White Paper
became the blueprint for the transition to a single, national, non-racial education
system. In giving effect to the constitutional right and the White Paper, the National
Education Policy Act168 and the South African Schools Act169 promote access to
education for all. The South African Schools Act makes schooling compulsory for
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children aged between 7 and 15 years. The South African Schools Act prohibits
discrimination of learners based on pregnancy; this therefore means that a pregnant
girl should not be expelled from school. In addition to the Act, policy directives are
stated in the National Policy on the Prevention and Management of Learner
Pregnancy in schools. The Adult Basic Education and Training Act170 provides for
basic education to older persons who previously could not access education
opportunities; most often black women in rural areas who were previously
disadvantaged. For higher education, South Africa adopted the National Plan for
Higher Education in 2001. Amongst other things this plan established student-equity
targets, which targets black female students, and employment equity targets to
address race and gender employment inequalities. The Continuing Education and
Training Act171 regulates further education to facilitate the advancement of women
in further education as well as in previously male-dominated fields. The Skills
Development Act172provides for upgrading and acquisition of new skills for
employment and advancement in the labour sector, and the Act requires the
Department of Labour to consider the provisions of gender equality. Other
commitments made by South Africa to further the right to education include
introducing ‘no fee’ schools and minimal contribution to school fees with
government subsidy augmenting the school fund coffers. Largely, this has improved
school attendance in South Africa for all, particularly girls.

In the case of Centre for Child Law and Others v Minister of Basic Education and
Others173, the courts, in addressing the right to education of undocumented children,
directed the Department of Education to admit all children not in possession of an
official birth certificate into public schools in the Eastern Cape Province. The court
held that where a learner cannot provide a birth certificate, the Principal of the
relevant school must accept alternative proof of identity, such as an affidavit or
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sworn statement deposed to by the parent, care-giver or guardian of the learner
wherein the learner is fully identified. The court further held that lack of
documentation and the provisions of the Immigration Act do not prohibit the
admission of illegal foreign children into schools and do not prohibit the provision
of basic education to illegal foreign children. In Governing Body of the Juma Musjid
Primary School & Others v Essay N.O. and Others174 the Constitutional Court,
recognising the importance of the right to basic education, said that:

“Basic education is an important socio-economic right directed at promoting
and developing a child’s personality, talents and mental and physical abilities
to his or her fullest potential. Basic education also provides a foundation for a
child’s lifetime learning and work opportunities. To this end, access to
school– an important component of the right to a basic education guaranteed
to everyone by section 29(1)(a) of the Constitution – is a necessary condition
for the achievement of this right.”
In another case, the Head of Department, Department of Education, Free State Province v
Welkom High School and Another175 the Constitutional Court also acknowledged that
the schools’ pregnancy policies at face value infringed upon the constitutional rights
of pregnant learners, including the rights to human dignity, to freedom from unfair
discrimination, and to receive a basic education. The Court ordered the schools to
review the policies in the light of the requirements of the Constitution, the Schools
Act, and further considerations set out in the judgment. The parties were ordered to
effectively engage with each other in the process of reviewing their policies
according to the principles of cooperative governance enshrined in the Schools Act.
In MEC for Education: Kwazulu-Natal and Others v Pillay176 (discussed earlier) the
Court held that the rule prohibiting the wearing of jewellery had the potential for
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indirect discrimination because it allowed certain groups of learners to express their
religious and cultural identity freely, while denying that right to others. The Court
reasoned that the school had interfered with Sunali Pillay’s religion and culture and
that interference amounted to discrimination. In Tripartite Steering Committee and
Another v Minister of Basic Education and Others177 the court held that the right to basic
education, in order to be meaningful, includes the right to learner transport. The
court further directed that, in instances where scholars’ access to schools is hindered
by distance and an inability to afford the costs of transport, the State is obliged to
provide transport to them in order to meet its constitutional obligations and to
promote and fulfil the right to basic education. Although in some of the cases
highlighted above girls were not specifically involved; the judgements equally
benefit girls and protects their rights.

Despite the provisions in Article 2 of the Protocol that prohibit discrimination
against women and Article 12 which promotes the right to education and training,
AGYW in South Africa are still subjected to gender stereotypical practices in schools,
colleges, and universities. This is in terms of subject choice and careers but also
educational with policies and practices that substantially discriminate against
AGYW by failing to consider the effect of experiences that specifically women will
go through. Where policies are in place, the implementation thereof is stagnated by
educators’ inability to separate their personal from professional values, and by lack
of political will from duty bearers in the education sector to enforce policy178.
Adolescent girls face the risk of not completing their education if they become
pregnant whilst enrolled in schools. This is despite the existence of the South African
Schools Act which states that “a learner at a public school may be expelled only if
found guilty of serious misconduct after a fair hearing179. Research from two
provinces reporting on both rural and urban sites suggests that many learners who
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experienced pregnancy were able to return to school sooner180. This is encouraging.
The challenge with the pregnancy learner management policy is that it is to be
implemented in a context. Firstly, a context where public health measures promote a
sequential model for schooling, pregnancy, and HIV prevention181. The sequential
model promotes school first and sex later. Secondly, a context where religion frowns
upon premarital sex and out-of-wedlock pregnancy. Christian missionaries were
instrumental in bringing education in South Africa and the inherent values of
Christianity permeates the school system even where the schools are not necessarily
Christian-based. This creates a tension between what is legal and what is the right
thing to do from moral and public health perspectives. This tension lays bare the fact
that prejudices that exist in communities inadvertently lead to discrimination of
pregnant girls and young women. The book “Babies and or Books” and other
research reports detail the challenges that are experienced by pregnant learners with
staying and returning to school post-delivery182. These challenges are based on
presumptions and attitudes that are held by other leaners, educators, and school
authorities and are a hindrance to girls’ education183. These practices also contradict
the provisions of Section 9 of the South African Constitution and other government
tools that are aimed at non-discriminatory practices184. Another challenge with the
School Act is that it refers to ‘public schools’ and it is unclear how a national
government would pass a School’s Act that applies to a public school in a society
that offers diversity in school choice. Some gaps have been identified in the National
Policy on the Prevention and Management of Learner Pregnancy. In response to
these gaps, in 2018 the government invited public comments to improve the policy.
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There is an emerging movement from the civil society that supports the Keep Girls
at School campaign. As part of this, girls’ peculiar needs are addressed. For instance:
“In terms of young women with menstrual pains [some] are starting to
recognise the fact of menstrual pains and that every month some young girls
become sick, and they might miss school. We’re saying girls miss schools
because they don’t have menstrual pads but it’s not only that; there are girls
who are suffering from dysmenorrhea so much that they can’t even go to
school or be effective in school. So, I’ve read that in other countries they take a
day off for girls, just one day or two days so that they can cope with
menstrual pains.”

As elsewhere in the world, girls and women in South Africa are subject to gender
stereotypes in terms of careers. This results in gross overrepresentation of women in
the services sectors such as health and retail. In the report about the gender pay gap,
Bosch discusses both the subject choice at school and women’s socialisation as
caregivers as factors that contribute to the gender balance in employment185. The
Covid-19 pandemic shows how failure to address gender stereotyping in education
and training has negative implications for sectors where women predominate. For
instance, the health sector was specifically affected. This implied that more women
as health care workers, mainly nurses, were at risk of occupational acquisition of the
novel corona virus and of dying from the pandemic. As caregivers, this also skewed
the absence of the primary parents/caregivers at home, thus leaving children who
were out of school due to the lockdown without adequate and proper supervision in
single parent women-headed households.

Despite the fact that South Africa signed the Protocol and by so doing re-committed
to the protection of girls; news186 reports of male teachers who make sexual advances
to female learners suggest that female learners are compromised as they may have to
185

Bosch, Anita. 2020 The gender pay gap: a guide for the already converted. 2020, University of Stellenbosch
Business School: USB Research Chair: Women at Work.
186
https://www.iol.co.za/dailynews/news/fury-over-phoenix-teachers-promotion-despite-allegations-ofaffairs-with-pupils-374121c4-5221-4b45-979d-4da9262a1641 [Accessed 25 October 2020]

71

either change schools and or drop out of school in response to male teacher’s failure
to abide by the government policies187. Further disturbing is the evidence of minors
who are impregnated by schoolteachers and principals188 in what constitutes
statutory rape. Statutory rape is in contravention of the provisions of Article 12 (a)
and (c) with implications for Articles 1 and 13 as well. Rape is a crime and
motivations to cover up the crime could be linked to unplanned pregnancies in some
cases. Repercussions of this are not only the violations of the girl’s rights but also
causing distress and concealed paternity for the offspring189.

In terms of the in loco parentis and the diligens paterfamilias principles, educators are
legally and ethically obliged to protect learners from sexual harassment and violence
and are obliged to keep peace and maintain order in schools190. The fact that there is
an alarming and unresolved problem of sexual harassment in South African schools
betrays Article 12(c) of the Protocol and the legislative and policy measures that are
in place. Rose Petal complained about the progress in the implementation of the
right to education remembering that:

The Right to Education or Right to Basic Education is enshrined in the South
African Constitution. Though we don’t always see a lot of realisation of this
right. If you are looking at the context of[…] the Mud Schools’ decision in
2018: That was dealing with the quality of education, I think that this was in
the Eastern Cape – one cannot ignore the gendered dimensions of access to
education, particularly in rural areas as well. (35, a Policy Development and
Advocacy Manager)
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Rose Petal highlighted a case law judgment on the right to education for
undocumented children, and had the following to say:
Another decision which was quite recent – so when we speak about access to
or the right to education, there was a case this year or last year that dealt with
undocumented children…when we speak of undocumented children the
general public often think undocumented means they must be a non-national
or foreign national, which is not true. In this case, it was also in the Eastern
Cape…essentially there were hundreds of school children that are
undocumented for whatever purpose. It might have been that their parents
never registered their birth or their parents for some reason were also
undocumented, and there was a circular by the Department of Education that
said that if you don’t have documents you cannot be enrolled in a
school…that is a contravention of the access to the right to basic education.
And when you’re looking at the overall universal right to an education, we
need to appreciate that you’re looking at a disproportionate number of girls
that miss schools (35, a Policy Development and Advocacy Manager)

Rose Petal highlighted some gaps in the legislative and policy measures that aim to
actualise the right to education and had the following to say:
“Article 12, section 1c speaks about taking measures to protect women,
especially girls, from all forms of abuse including sexual harassment in school
and other educational institutions. Section 1e […] at a primary level of
education there are a number of incidences where there have been sexual
harassment or sexual violence happening in the schools. While there are
policies from the Department of Education, in terms of the application, it is
not perfect but in terms of gaps in the policy, if you’re looking at the higher
education or tertiary education institutions you don’t currently have a
universal policy, and I think parliament is currently looking at that [and]
trying to push as well, and this is all in line with the NSP on GBV”(35 , a
Policy Development and Advocacy Manager)
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A lack of a universal policy in relation to pregnancy in the post-education system
leaves the management of pregnant students to each college and university to make
reasonable accommodations in the submission of assignments, writing of tests,
sitting for examinations, attendance of graduation, etc. This gap between basic
education and the world of work needs to be closed. When, as young adults, women
join the world of work, their reproductive rights are protected by the labour laws
around parental leave and laws and policies that promote non-discrimination based
on pregnancy or motherhood status for hiring and promotion. The Continuing
Education Act191 requires Technical and Vocational Education and Training (TVET)
and Community Education Training (CET) colleges to adopt disciplinary codes to
“curb racism and any form of unfair discrimination, violence and harassment,
especially sexual violence and sexual harassment”192. The Higher Education Act193
does not contain a similar provision, a lacuna that needs to be addressed.

Article 13: Economic and Social Welfare Rights
The 2000 South African National Policy Framework for Women's Empowerment and
Gender Equality establishes a clear vision and framework for gender mainstreaming
across laws, policies, procedures and practices that serve to ensure equal rights and
equal opportunities for women and men in all spheres and structures of society. The
Labour Relations Act194 prohibits the dismissal of an employee based on their
pregnancy, intended pregnancy, or on any reason related to their pregnancy. The
Act defines ‘dismissal’ as including the refusal to allow an employee to resume work
after she has taken maternity leave in terms of any law, collective agreement, or her
contract. The Basic Conditions of Employment Act195 provides for maternity leave
and the protection of female employees before and after birth. The Act also makes
provision for family responsibility leave, which may be taken when an employee’s
child is born, sick, or in the event of the death of a spouse or a close family member.
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The Employment Equity Act196 makes provision for affirmative action promotion of
employees from previously disadvantaged groups such as women. The Preferential
Procurement Policy Framework Act197
procurement

policy

that

is

mandates state organs to implement a

favourable to

the

contracting

of

previously

disadvantaged groups such as women. The National Empowerment Fund (NEF)
promotes and facilitates black economic participation through the provision of
financial and non-financial support to Black empowered businesses. It also promotes
a culture of savings and investment among Black people. The NEF is envisioned to
become the leading provider of innovative transformation solutions for an
economically inclusive South Africa. The Black Economic Empowerment Act198 and
its regulations aim to increase communities, workers, cooperatives, and other
collective enterprises’ ownership and management of existing and new enterprises,
thus increasing their access to economic activities, infrastructure, and skills training.
The Act also aims to increase the extent to which Black women own and manage
existing and new enterprises in order to increase their access to economic activities,
infrastructure, and skills training.

The Codes of Good Practice of 2007 were

published to assist public and private sectors in their implementation of the
objectives of the Broad Based Black Economic Empowerment Act199. Pillar 5 of the
National Strategic Plan on Gender Based Violence and Femicide of 2020 focuses on
the economic power of women. Pillar 5 has the following 5-year outcomes, namely:
“(1) Accelerated initiatives that address women’s unequal economic and
social

position,

through

access

to

government

and

private

sector

procurement, employment, housing, access to land, financial resources and
other income generating initiatives.
(2) Safe workplaces that are free of violence against women and LGBTQIA+
persons, including but not limited to sexual harassment.
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(3) Demonstrated commitment through policy interventions, by the South
African state, private sector and other key stakeholders to eliminate the
impact of economic drivers of GBV.
(4) Strengthened child maintenance and related support systems to address
the economic vulnerability of women.”

Court judgments have provided precedent on dismissal of women based on their
pregnancy. In Mashava v Cuzen & Woods Attorneys200 the Labour Court ruled that
dismissal of an employee because she is pregnant is automatically an unfair
dismissal. In Wardlaw v Supreme Mouldings (Pty) Ltd201 the court decided that if an
employee alleges an automatically unfair dismissal because of her pregnancy, the
employer bears the onus of proving that a fair reason exists for a dismissal unrelated
to the employee's pregnancy.

The Department of Women, Youth and Persons with Disabilities has a mandate to
champion the achievement of women’s socio-economic empowerment and women’s
rights. As such, the Department focuses on women’s socio-economic empowerment
and gender equality. The Department of Labour regulates the South African labour
market through relevant legislative measures, inspection, and monitoring of
compliance and labour laws, as well as protection of human rights. Mechanisms for
redress available include the Commission for Conciliation, Mediation and
Arbitration (CCMA) and the labour courts.

Stakeholders also shared their perceptions on South Africa’s realisation of the rights
of women to economic empowerment and social welfare. Sunflower Daisy shared
her frustration in that:
“On paper, there is a lot of mentioning of women and prioritising women…in
terms of programs, opportunities, and initiatives. But I think practically that
has not been really realised. And if you look at the studies on the gender pay
200
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gap for example, the key indicators of the fact that we are a bit far from
realising the whole equality and just programs that really advance women’s
rights. I think that one of the things that happens is that we do specify that in
terms of social and economic upliftment for women, but we do not have
specific measures that we can actually put in place to ensure that. Because a
lot of the vulnerabilities are driven by the fact that a lot of women, especially
in SA, are financially and social security dependent on men. [Women] are
literally dependent on this person for [their] security needs.” (25, AGYW
National Ambassador: NSP Implementation)

Orchid Daffodil gave an example from his workplace to highlight the provisions
made by employers:

“In my work is we have what we call a moratorium, which has been
happening for about 3 or 4 years now, what we are doing is trying to balance
this inequality. For any vacancy or new position, we prioritise designated
groups which are women trying to find their foot into positions like a
Directors or CEOs. […]But we are still growing in trying to find a way of
dealing with it; and as we speak we know that the gender wage gap persists,
women earn I think 24% less than their male counterparts, so now they’ve
outlaid it in the Employment Equity Act as unfair discrimination but nobody
is actually taking that to the level where it can be discussed or it can be looked
upon as a major issue, compared to any other issue that is being dealt with in
Labour Relations Act or labour issues “(37, Labour and Legal).

The Department of Education official, Cherry Blossom, confirmed that “a positive
step has been taken where, in terms of salary disparities, a circuit manager earns the
same amount as their female counterpart and with the same benefits”. This was
shared by Tiger Lily from the same sector who alluded that “women’s rights have
advanced. Let’s start with that. More women are now taking positions of being
principals in my field, whereas it was unknown that a woman [could] run a school
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or manage and be in a leadership position. Further to recruitment and promotion,
committees that overlook women and demands for sexual favours undermine
women and close opportunities for women’s economic advancement202. Power by
reward or sexual favouritism203 is a serious problem in many institutions and across
sectors in South Africa. “
The “gender regime”204 which is associated with prevailing gender stereotypes and
resultant inconsistent patterns in employment by gender are a threat to women’s
economic and social welfare rights as espoused in Article 13 of the Protocol. Gender
stereotypes at work threaten women’s collective earning power. The gender pay
gap, which reflects gendered labour patterns, results in women’s skills being
undervalued. The persistent pay gap is detailed by Bosch in a 2020 report205. This is
also a threat to women’s access to adequate housing, where they do not qualify for
mortgage due to their low incomes, thus undermining the rights as stipulated in
Article 16 of the Protocol.
There is no unemployment insurance or social grant provision for the informal
sector206, and this is where most women are employed; thus making the impact of
job loss much more severe for them. As food and commodity prices increase, the
value of “the monthly grant received by 18 million elderly people and children has
shrunk dramatically”207. Whilst this affects all grant recipients, the impact will be
severe on women due to them being disproportionally responsible for household
and family responsibilities.
The South African formal credit system enables those in secure employment to
access credit, and at the beginning of the Covid-19 economic lockdown, “millions
202
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who borrow informally from mashonisa loan sharks were already more than three
months in arrears” according to the National Credit Regulator208. In a society where
women own small informal businesses or hold lower-paying and precarious contract
jobs; women are unable to borrow from the formal credit system and they often fall
prey to the loan sharks or omashonisa because they do not have access to pension
funds as collateral. As some sectors of the country’s economy did not perform well
pre-2020, they were at risk of “firing workers outright or in a few cases (in retail and
airlines especially) declaring bankruptcy209” during the 2020/2021 lockdown. These
are service sectors that predominantly employ women; thus, job insecurity for
women was threatened by failure to keep the economy thriving.
The issue of parental rights remains contested in South African society and material
provision for a child seems to be at the core of the contestations. Beauty Sogayi
suggested that for women to find support to participate in the economy, they need
to be supported with reproductive roles and “Childcare responsibilities must be for
both men and women” (40, Program Organiser Community Monitoring-Health
Advocacy at TAC). Water Lily added the following to the point made on parenting
and child support:

“I think they can make things better by allowing women to, for instance, if
you have a child and the father is not supporting the child. That father is
going to come to you and forcefully want the child, telling you about parental
rights and I think that’s unfair. The law should intervene there and show how
a father who doesn’t do anything and doesn’t provide anything for the child
can still get access to the child. Yes, he’s the father but the fact that he is using
parental rights is wrong, I think that the mother should get full custody of the
child if the child is not provided for by both parents. I think the law should do
something about that. Not that the child shouldn’t know their father, but he
should get the child on [the mother’s] terms. Like if [she] says take the child
208
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on Friday and bring them back on Sunday, he mustn’t say he will take her for
the whole week or for school holidays whereas he’s not doing anything for
the child”.

The challenges of a gender inclusive economic system cut across sectors. The
stakeholders complained that “women are the majority in SA, but economic
opportunity […] everything is about men in SA, even economic opportunities. Those
that get a chance of penetrating the system, it might be because they know
somebody within the system or by sheer chance, or they are politically connected.
But an ordinary woman with capabilities is not given that chance.” Poppy Seed
mentioned that “definitely femicide, GBV […] and (un)equal pay for women. There’s
still quite a great divide between that, between men and women in terms of salary
scale.” as major challenges facing women that need to be resolved through the law.
Khaya Sithole, a commentator, expressed on the 25th of May 2020, in a public
webinar on ‘Reforming the Public Procurement System in South Africa’, that “Public
procurement forms a significant part of state expenditure” and suggested that close to a
three trillion Rands circulates in public procurement on an annual basis. The
question is, to what extent does this benefit women in business? A requirement to
deploy public procurement in a manner that is transparent and equitable is
suggested in Section 217 of the South African Constitution (The procurement clause).
Equitable here suggests that gender equity should and will also be taken into
cognisance and promoted in public procurement. Yet it was not only until August of
2020 that the President made a commitment to encourage government departments
to set a target of 40% of their public procurement210 projects awarded to women. A
month after this announcement, a senior staff and women’s advocate who was part
of the drafting of the NSP-GBVF in South Africa confirmed that “the framework still
needs to be done. It is 30% for now. It is in the Public-Private Partnerships’ Public
Finance Management Bill and that the Department of Women, Youth and Persons
210
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with Disabilities are working on this.” One participant observed that this is a set
aside, and it needs to be made an Act of parliament. Rose Petal made the following
observations regarding the realisation of this right:
Article 13 deals with Economic and Social Welfare Rights, and what we can
look at here is the fact that there are some policies in place to deal with having
more women’s representation or increasing access to economic opportunities,
but it is not perfect, and I think it is a bit poor at the moment. There is
commitment to develop an integrated policy so these are in the pipeline that
have been committed to but that is still not addressed at present. Pillar 5 in
the NSP looks at addressing Economic Empowerment for women, children,
youth, and LGBTQI people, so I think this will be a crucial policy to
addressing gender inequality and GBV in the country.

If you look at the article about transparency in recruitment, promotion and
dismissal of women and combating and punishing sexual harassment in the
workplace; I think we have seen in the recent 2 or 3 years a slow shift in
official sexual harassment policy, so I think a lot of companies often have
policies that are either ineffective or out of date, and I think from an anecdotal
experience we’re getting more engagements from corporates [who are]
seeking advice on how to better address sexual harassment. I think 2 years
ago there was a campaign from several civil society organisations, including
Voice for Human Rights and Dullah Omar Institute, and they wrote to some
political parties asking them for copies of their sexual harassment policy. This
was in 2018, and it was quite dismal to report that I think only one political
party – and it was either one or none of them – responded. At that point we
could assume that either there was no sexual harassment policy or that it was
something they weren’t willing to share, which I find quite strange. I know
recently within the past 1 ½, 2 years I think, political parties have now taken
steps to have better sexual harassment policies that deal with sexual
harassment in the workplace. And this is important because we have seen in
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the news a number of allegations of sexual harassment within the political
leadership sphere so it’s important for these structures to have these policies
in place to ensure that people, their staff, and the people they interact with
adhere to this…in light of this there was a call, in terms of the declaration of
the president in 2018, November. The declaration also in line with committing
to and finalising the NSP. One of the things that he had mentioned was that
public and private sector need to have and abide by a code of conduct that
prevents people from allowing environments that allow for sexual
harassment (35, a Policy Development and Advocacy Manager)

There seems to be a gap between law, policy, practice, and real change in women’s
lives, despite the promotion of equal opportunity. This could be the case given that
“When recruiting to the management position [a company] always makes sure that
women are represented. [company’s] Human Resource Management does follow the
equity policy the company has”. However, the senior manager also concurred that
“salary inequalities need to be addressed” (Naomi Guguluza, 46, Manager, Parks
Board). In terms of the attempts to rectify the historical gender gap in the public
service, one of the stakeholders Cherry Blossom pointed out the following:
“It has come to a level where it now needs to be enforced; it must be
compulsory. If for example top management needs 6 people, it must be 50/50
and not optional or dependent on the person that is the head of that
institution. It’s there in black and white, and people are aware that whenever
we are filling posts, we must attend to the issue of gender, but people are
deliberately ignoring it. There are still situations where in the shortlisting of
people, they will shortlist men. Also, the department of Youth and Women
affairs should be established at provincial level because that department
exists at national level, I don’t remember ever having a department in Bisho
that specifically attends to issues of women. If we do not have that desk at
district level, we should have the Amathole municipality – I don’t remember
if that desk is in existence. So, it should be there at district and provincial
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levels [as] the national government has been preaching about the issue of
gender when filling posts.”

BlueBell Tulip (54, NSP Advisor) suggested that a lot still needs to be done to realise
women’s rights in South Africa and cited the following as examples of areas with
gaps:
“If I were to look at employment, as much as we see equality, women are still
disadvantaged in terms of employment opportunities in SA, especially when
it comes to remuneration. We still see companies that are paying women less
than what they pay men. The work of an ordinary woman, I’m now talking
about a woman in the rural areas, is not considered as work in SA. The fact
that you are a housewife, you are not considered to be doing work, you are
not considered to be one of the people who are contributing to the economy of
the country. Just because your work is not paid in monetary terms”.
Company senior staff and executives are predominantly men and this skews income
dynamics in favour of men[12]. Blubell Tulip (54, NSP Advisor) suggested that:

“When policies at the workplace are developed they must be sensitive to
women and have an understanding that we don’t have one job, we have two
jobs; you’ve got a job of being a mother and you’ve got your professional
work as well. So those things must be taken into consideration, and at this
stage SA is not sensitive to the fact that as women we’ve got dual
responsibilities. In fact, it’s still far[away]”.

Further to this Sunflower Daisy was concerned that “program solutions […] just
stipulate that this needs to happen but we don’t have any specific solutions […]
dedicated to advancing women. I think there definitely are plans and intentions.
Most of our plans and most of our programs are around eradicating socio-economic
disadvantages of women but there is little adjustment” (25, AGYW National
Ambassador: NSP Implementation) .The stakeholders acknowledged that gendered
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patterns in the labour sector need to be addressed and prevented by interventions
early on from schools and colleges where in :
“At career exhibitions, children should change their mind-sets and that
women can be mangers. More than 50% of grade 12 learners are females and
when they go to career expos they must be encouraged – and not be told that
engineering is for men; that attitude must stop. They should say that you
qualify to be an engineer even as a female. Even when the girls get to tertiary,
their career choices are aligned to sex, and we need to address that”.

Article 14: Health and Reproductive Rights
Article 14 of the Protocol states that parties that have signed the Protocol shall
ensure that the right to health of women, including Sexual and Reproductive Health
and Rights (SRHR), is respected, protected, and promoted. Following South Africa’s
transition to a democratic rule, several legislative measures have been put in place to
protect the right to health of all in South Africa including women; a few of these are
mentioned here. Section 27 of the Constitution provides that everyone has the right
to access healthcare services including reproductive healthcare services. The right
also provides that no one may be refused medical treatment. The South African
government introduced a policy on Universal Access to Primary Health Care in 1994
which makes provision for free health care services to pregnant and lactating women
and children under the age of 6. The Gender Policy Guidelines for the Public Health
Sector was passed in 2002 to ensure that an effective framework is in place to
develop, implement, and monitor laws, policies, programmes, procedures, and
practices for women’s health. The National Health Act211 provides for uniform and
structured national healthcare system across local, provincial, and national
healthcare systems. The Choice of Termination of Pregnancy Act212 gives women
and girls an option to terminate unwanted pregnancies and regulates the
211
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circumstances and conditions that termination of pregnancy can be legally
undertaken. This Act is aimed at reducing fatalities of women and girls who lose
their lives through illegal, unhygienic, backyard or clandestine abortions. The
Sterilisation Act213 makes provision for the right to sterilisation and it regulates
circumstances and conditions for sterilisation procedures. The Mental HealthCare
Act214 provides for mental healthcare in South Africa and provides for the
administration of the property of mentally ill persons, their admission and discharge
from mental institutions.
The Department of Health has overall responsibility for health care. South African
hospitals and clinics, as well as psychiatric institutions, give effect to this right,
making it possible for everyone to access healthcare services. The Health
Professionals Council of South Africa (HPCSA) established in terms of the Health
Professionals Act215 provides oversight and control over the education, training and
registration for practicing of health professions registered under the Health
Professions Act. The HPCSA with its Boards also has a mandate to ensure that
practitioners uphold and maintain professional and ethical standards within the
healthcare sector. The HPCSA was established to provide for control over the
education, training, and registration for practicing of health professions registered
under the Health Professions Act. To this end, the Council investigates complaints
brought against health practitioners and takes disciplinary action against those who
contravene the health practitioners’ ethical codes.
South African courts have rendered progressive judgments over the years on
women’s right to healthcare services. In a landmark case Minister of Health and Others
v Treatment Action Campaign and Others216 the Constitutional Court ruled against the
government and its discredited policy of denying anti-retroviral drugs to pregnant
women with HIV. In the case the court ordered that nevirapine must be provided in
213
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state hospitals, and the government was ordered to remove the restrictions that
prevent nevirapine from being made available for the purposes of reducing the risk
of mother-to-child transmission of HIV at public hospitals and clinics that are not
research and training sites. In a sterilisation without consent case, a civil case in
Pandie v Isaacs217, a woman sued her gynaecologist and obstetrician for damages for
performing a sterilisation procedure (bilateral tubal ligation) on her to which she had
not consented. The courts awarded her damages. On the 20th of February 2020, the
Commission for Gender Equality launched a report of findings of an investigation
into human rights violation of women living with HIV who were forced and coerced
into sterilisation. This investigation followed a complaint by Her Rights Initiative
(HRI), research by Health Economics and HIV And AIDS Research Division
(HEARD) and research findings on this matter as published in the HSRC HIV stigma
Index218. This case is a classic example of how women’s rights to reproductive
health are undermined219.
In Hoffmann v South African Airways220 the courts decided that South African
Airways’ denial of employment to Hoffman on the basis that he was HIV-positive
amounted to unfair discrimination as it impaired his dignity and violated his right to
equality. In this case, the court noted that the discrimination was not based on a
legitimate purpose but rather on prejudice against persons living with HIV.
Although substantial progress is made in South Africa in terms of legislation to
promote women’s sexual and reproductive health rights (SRHR), there are still
challenges. Women and girls continue to face restrictions such as inability to make
sexual and reproductive choices freely without discrimination, coercion, or violence.
Such restrictions occur where women are unable to negotiate safer sex or use of
protection and contraceptives due to the unequal power relations between men and
217
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women. Access to safe abortion continues to be a challenge for women. Preventable
physiological, social, and structural factors are responsible for the growing number
of STI/HIV infections and challenges with managing the AIDS epidemic. In 2020,
when the COVID-19 pandemic began, there were nearly eight million people living
with HIV. TB remains a major public health challenge221 and the majority of those
infected has consistently been women.
There is some evidence that the burden of first births among adolescents is
significant, and these are common in women who are poorer and who live in the
rural areas where there are health service challenges[10]. With older working
women, gender-responsive workplace policies would typically cater for women’s
reproductive health; however, these may not be universally applied. Water Lily
confirmed this and offered an example where she observed that “at work, especially
in the factory industry…in some factories all work is for everyone. Whether you are
heavily pregnant, they don’t care, and just want their work done the way that they
want. I don’t think that there is consideration for women”.
For gender nonconforming women such as lesbians, bisexuals, transgender women,
intersex women and other Queer women (LBTIQ+), access to sexual and
reproductive health services is negatively affected by prejudices that are embedded
in a cisgender-heterosexual culture222. Homophobia is not explicitly addressed in the
Maputo Protocol, but protection of all women is assumed as there is no specific
clause that excludes lesbian, bisexual, intersex, transgender and other Queer women.
Rose Petal emphasized some of the gaps and the impact of COVID-19 on health and
reproductive rights of women in South Africa when she said the following:
“What is important as well is Article 14 that deals with Health and
Reproductive Rights. There are a number of issues in terms of
221
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implementation or of access. One of the anecdotes I can refer to is particularly
migrant women, and if you want to look at some categories migrant sex
workers, especially during the Covid-19 times; they have been vulnerable and
have reported failure to access SRHR services during this period” (35, a Policy
Development and Advocacy Manager).

Yami Somali highlighted personal experiences of South African Police Services
officials’ actions and stated the following:

“We have heard of cases where individuals have sought preventative
measures from contracting sexually transmitted ailments from the healthcare
sector and SAPS or Law Enforcement confiscates those provided tools. That
on its own is a human rights violation where a person is hindered access to
adequate healthcare. Such gaps between the departments need to be bridged.
SAPS is seemingly the major wedge-driver between the departments and
cause to many human rights violations” (33, Communications Officer at
Sisonke, National movement for Sex workers).

The implementation of the Maputo Protocol should benefit the people that it is
meant for: women. Asked if they recall any cases and judgements in South Africa
that referred to the provisions in the Protocol, Charlie November responded in the
affirmative and gave examples such as “the Treatment Action Campaign (TAC) case
where government was obliged to dispense to pregnant women the stop mother- tochild HIV transmission prevention; the BHE v Magistrate of Khayelitsha where they
abolished male primogeniture; and the State vs [Makwanyane] [which] was facing
death penalty (23).

Whilst some of the Acts discussed in this report existed prior to South Africa
ratifying the Maputo protocol, there have been amendments made. For instance, the
PEPUDA amendment was in 2017 and HIV/AIDS was listed as a prohibited ground
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under which people may be discriminated223. This amendment is fair and substantial
in a country where the number of (especially younger) women living with HIV far
exceeds those of men. 54-year-old Bluebell Tulip whose role was to advise her
organisation on the implementation of the NSP did not know about the Protocol but
was aware of laws and policies that may have emanated from it, such as:
“Guidelines which are instrumental in ensuring that we’ve got tools that
favour women [...] for instance PreP, although initially it was targeted at
women that are at risk or people who are at risk of contracting HIV, it got
expanded for everyone who feels that they are at risk of contracting HIV,
especially adolescent girls and young women.”

In addition to this BlueBell Tulip also offered that:
“PreP is more for prevention, it’s a guideline by the Department of Health.
And then if I think of 15 years back in 2005, I think the PMTCT was only
approved around 2005 because the HIV treatment policy was approved in
2003, so it’s around that year, but we also welcomed the treatment policy for
women of SA because that’s the plan that enabled us to get treatment” (54
years old, NSP Advisor).

People in the SRHR HIV/AIDS field were quite aware of the Treatment Action
Campaign case of mother-to-child transmission. Mpinga Nikiwe also mentioned the
“case of sterilisation of HIV positive women without consent. [And] another case
after a woman was tested HIV positive, she was asked to bring her partner to be
tested, her partner beat her, accusing her of infecting him with HIV while he is the
one who was not faithful and cheating in the relationship” (35, Advocacy, NPO for
Gender Justice and Transformation, Gauteng).
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Article 15: Right to Food Security
Section 27(1)(b) of the South Africa Constitution provides everyone the right to
access to enough food. Section 28(1)(c) provides for basic nutrition for every child.
The Department of Social Development provides social support to those who are
most vulnerable to food insecurity. Such programmes as National Food Emergency
Scheme224 and strategies such as the Integrated Food Security Strategy225 are aimed
at alleviating hunger and food insecurity in South Africa. The National School
Nutrition Programme in South Africa provides a meal per school day for 9 million
learners attending primary or secondary school226. The national land reform agenda
has a role to play in guaranteeing food security. The Extension of Security of Tenure
Act (ESTA)227 and the Prevention of Illegal Eviction and Unlawful Occupation of
Land Act (PIE)228 go a long way in protecting the right to stay on and make the land
productive for land occupiers through tilling the land and undertaking farming
activities. In Ntshangase v The Trustees of the Tereblanche Gesin Familie Trust229 the
applicant's livestock were denied access to water and grazing on a piece of land and
the court, in its judgment, held that through this denial, indeed an unlawful eviction
has occurred under PIE Act.

Gender stereotyping in access to education and jobs further affects women’s right to
food

security

through

income

poverty.

Women

are

overrepresented

in

unemployment and precarious employment and are collectively paid less than their
male counterparts though they bear higher domestic responsibilities. Bosch’s report
suggests that women continue to be paid less than their male counterparts in South
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Africa and are unable to save money or have long-term investments230. Implications
of lost investment opportunities and savings was evident during the Covid-19
lockdown, a crisis that Bond suggests resulted in “many workers and most of the
massive unemployed precariat […] immediately without income when the full
lockdown began on 27 March”. [7] The majority of those affected would be women.
A Statistics South Africa report on food security suggests that single, female-headed
households who are involved in agricultural activities cite “the main reason for their
involvement in agriculture is to supplement food for the households” [19]. It is
therefore possible that inadequate access to a diversity of economic activities is
linked to this. There are provincial, rural/urban, and household size differences in
food security in South Africa and these need to be taken into account in economic
interventions[19].

Article 16: Right to Adequate Housing
Section 26 of the Constitution provides that everyone has the right to have access to
adequate housing and further mandates the State to take reasonable legislative and
other measures to achieve the progressive realisation of this right, within available
resources. The Housing Act231 mandates the national, provincial, and local spheres of
government to promote measures that prohibit unfair discrimination on the ground
of gender and other forms of unfair discrimination within the housing development
process. The Act also requires that national, provincial, and local spheres of
government take measures that promote the housing needs of marginalized women
and other disadvantaged groups. The Social Housing Act232 establishes and
promotes a sustainable social housing environment and the Social Housing
Regulatory Authority, to regulate all social housing institutions or housing obtained
through public funds. The Department of Human Settlements has made some
progress in addressing the inequalities that existed in the past as a result of race and
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gender discrimination in the realisation of the right to housing. The Department of
Human Settlements developed a Master Spatial Plan (MSP) with a purpose to
achieve a creative balance between spatial equity, economic competitiveness, and
environmental sustainability to address and overcome the legacy of apartheid. The
government also introduced the Reconstruction and Development Programme
(RDP) which has since been replaced by the Breaking New Ground (BNG) policy of
2004. The BNG is an integrated socio-economic policy framework aimed at
mobilising resources to for an all-inclusive, non-racial housing programme for all,
especially impoverished people in society. The Housing Act, the BNG and the
National Housing Code of 2009 outline what constitutes adequate housing. The
National Housing Code (NHC) facilitates a sustainable housing development
process. The NHC specifies the minimum size of houses as 40 square meters of floor
area with: a) Two bedrooms b) a separate bathroom with a toilet, a shower and a
hand basin c) a combined living area and kitchen space with a wash basin d) and a
ready board electrical installation, where electricity supply is available. The
challenges with the RDP/BNG houses is the poor quality of the workmanship of the
houses which include weak roofs and weak walls. The government addressed this
challenge by requiring companies and persons involved in building RDP houses to
be registered with the National Home Builders Registration Council (NHBRC). The
NHBRC is also responsible for identifying contractors and ensuring that
substandard work is rectified at the contactors own cost in line with the Preferential
Procurement Policy Framework Act (PPPFA). The Prevention of Unlawful
Occupation of Land Act (PIE) Act discussed in other rights above was also
promulgated to prevent situations where landowners take the law into their own
hands in order to evict unlawful occupiers. The PIE Act applies to all land,
dwellings, and property in South Africa and makes an eviction only possible
through a court order.
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The right to housing was confirmed by the Constitutional Court in Government of the
Republic of South Africa v Grootboom233 where the court found that the applicants’
constitutional right to adequate housing had been violated and ordered that the
various governments devise, fund, implement, and supervise measures to provide
relief to those in desperate need. The landmark decision had a major impact on
South Africa’s housing policy, with most municipalities making allocations in their
budgets to address the housing needs of those in desperate need, with a specific
focus on women and children. In a more recent Constitutional Court decision,
Rahube v Rahube234, the court confirmed the order of the High Court of South Africa,
Gauteng Division that declared section 2(1) of the Upgrading of Land Tenure Rights
Act constitutionally invalid to the extent that it automatically converts holders of
land tenure rights into owners of property without providing other occupants or
affected parties an opportunity to make submissions. In this case Ms Rahube’s
brother sold a house “inherited” from blood relatives without informing her,
although she stayed in the same house. The court noted the following:

“During apartheid, the African woman was a particularly vulnerable figure in
society, and she suffered three-fold discrimination based on her race, her
class, and her gender. Reflecting upon the present, we must ask ourselves
whether the African woman truly benefits from the full protection of the
Constitution. Moreover, we must establish whether enough has been done to
eradicate the discrimination and inequality that so many women face daily.
Laws and policies must seek to do more than merely regulate formalistically.
The Legislature is enjoined to ensure that laws and policies promote the
participation of women in social, economic and political spheres while also
advancing the spirit, purport and objects of the Constitution. This is a case
where a woman seeks to vindicate her right to access to housing – a right
which is intrinsically linked to her dignity – by challenging a piece of
233
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legislation, which she contends perpetuates apartheid legislation that
precluded her, and countless African women like her, from holding land
tenure rights, simply because of her race and gender”.

The courts have also used the PIE Act render a number of judgments that contribute
to the realisation of the right to housing for the most vulnerable people in society,
including the homeless and those found to be occupying vacant land and buildings
unlawfully. These include the Port Elizabeth Municipality v Various Occupiers235, the
Occupiers of 51 Olivia Road, Berea Township and 197 Main Street, Johannesburg v City of
Johannesburg236, Abahlali baseMjondolo Movement SA v Premier of the Province of KZN237,
the Residents of Joe Slovo Community v Thubelisha Home238, and the Blue Moonlight
Properties 39 (Pty) Ltd v Occupiers of Saratoga Avenue239. The government has also
undertaken a process of upgrading informal settlements through the Upgrading
Informal Settlements Programme (UISP) and protecting people from arbitrary
eviction. The Emergency Housing Policy (EHP) applies when people are evicted or
threatened with imminent eviction from land or from unsafe building, or situations,
where pro-active steps must be taken, to prevent such consequences. During the
hard lockdown owing to the Covid-19 pandemic, notwithstanding a moratorium on
evictions, in a country where more than 4 million people live in informal settlements
built on public land240, local governments in Cape Town and Gauteng evicted people
from homes without providing alternative shelter. In August 2020, local government
officials demolished temporary structures built by residents in the Fleurhof area in
Johannesburg, forcefully evicting them and placing their belongings on the streets,
thus effectively putting them at risk of Covid-19 infection. In Cape Town, the City of
Cape Town demolished over 58,000 temporary houses in informal settlements and
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those built by residents built on public land, and it evicted residents staying in
unused government buildings during the lock down period. In a High Court
decision brought on by the South African Human Rights Commission, the City of
Cape Town was ordered to obtain a court order to evict people or demolish their
homes during the country’s state of national disaster.

In linking the Protocol to South African case laws, Bluebells Tulip shared her
awareness of the Grootboom case which she said, “when we talk about housing, we
always make reference to the Grootboom case. The case was about a woman in the
area around Mitchells Plain in Cape Town, who was denied the right to own a house
and the judge then ruled in her favour, and that the State should provide housing for
her. But unfortunately, she died before she could occupy the house” (54 years old,
NSP Advisor).

Rose Petal elaborated on Article 16 of the Maputo Protocol and its implementation in
South Africa by pointing out the following:

“Article 16 speaks about the Right to Adequate Housing; I would interpret
that based on a recent 2018 judgement at the Constitutional court of Rahube vs
Rahube. This dealt with Miss Rahube who was the sister of Mr Rahube, and at
the time under the Upgrading of Land Tenure Act also known as the
Upgrading Act she argued that section 2-1 of that Act was unconstitutional
and invalid in so far that it automatically converts land tenure rights into
rights of ownership of property without the occupant or the affected party
being given the opportunity to make a submission. Because of the historical
context under the Black Administration Act, Miss Rahube was never able to
own that property, so it was always in the name of her brother although she
was the one staying on that property this entire time. What happened during
this period is that Mr Rahube decided to sell the property. Miss Rahube had
been staying there for a very long time and so she was shut out in the dark
because the argument was saying that you don’t own the property so I can
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evict you at any point and I can alienate and sell the property if I choose to.
And she argued that this violated her constitutional right to equality,
property, and just administrative action and that this current Act, particularly
section 2-1 and the way it was formulated, it failed to protect women because
it upgraded the certificates in deeds of grant which were only issued to men
during apartheid, and this was discrimination on the basis of gender. The
courts found in her favour and it was declared that section 2-1 was
unconstitutional because it was created by the apartheid legislation in any
way and contrary to what the aims of overall Upgrading Act would be. I
know that in June this year there has been discussions within the portfolio
committee to amend that Act, but section 2-1 because it was deemed
unconstitutional by the court. They are in the process of revising that and in
terms of Upgrading of Land Tenure it will have a positive impact and will not
have a barrier of discrimination to women, especially when people want to
dispose of this property when it took place during the apartheid era” (35, a
Policy Development and Advocacy Manager).

There was emphasis from the stakeholders that women must have access to use the
land, and it must not only be available for agricultural purposes but also for
ownership. This is against the background that “traditionally, there remains gaps in
terms of women being able to own land, inherit from their late husbands or fathers'
estate and from becoming chiefs. Their rights are still strongly challenged when it
comes to tradition” (Oscar Kangaroo, 44, Senior Legal Manager for Accident claims).

Article 17: Right to Positive Cultural Context
Sections 30 and 31 of the South African Constitution provides for the rights of
everyone to participate in the cultural life of their choice, albeit in a manner that is
consistent with provisions of the Bill of Rights241. Chapter 11 of the Constitution
states that the institution, status, and roles of traditional leadership, according to
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customary law, are recognised. The Department of Arts and Culture is mandated to
promote positive culture at the national level. Given South Africa’s cultural
diversity, the recognition and promotion of various cultures is of utmost importance.
South Africa celebrates National Heritage Day on 24 September of each year, a
public holiday dedicated to promoting and recognising the country’s rich cultural
diversity. The Commission for the Promotion and Protection of the Rights of
Cultural, Religious, and Linguistic Communities is one of the Chapter 9 independent
institutions established by the South African Constitution. The Commission draws
its mandate from the Constitution and the Commission for the Promotion and
Protection of the Rights of Cultural, Religious and Linguistic Communities Act242.
The Commission is mandated to promote respect for and further the protection of
the rights of cultural, religious, and linguistic communities; promote and develop
peace, friendship, humanity, tolerance, national unity among and within cultural,
religious, and linguistic communities on the basis of equality, non-discrimination
and free association; and promote the right of communities to develop their
historically diminished heritage; and to recognise community councils. South Africa
promulgated the Pan South African Language Board Act243 to provide protection to
and promote indigenous languages.
The National House of Traditional Leaders was established in terms of the then
National House of Traditional Leaders Act244 and the Commission on Traditional
Leadership Disputes and Claims was established in terms of the Traditional
Leadership and Governance Framework Act245. The Commission has a mandate to
restore the dignity of traditional leaders and their communities by investigating and
ensuring that the institution of traditional leadership is restored to where it belongs;
and investigate all claims to any position of traditional leadership (king/queen/
principal/senior traditional leader and headmen and women), including disputes
over the boundaries of traditional councils. The mixed character of the South African
242
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legal system allows for a limited form of legal pluralism where either the common
law or the African customary law is applied depending on the circumstances 246. A
creation of a positive cultural environment is one area where this legal pluralism
often gives rise to unique legal challenges, most notably in the area of human
rights247.

Case law cited in earlier rights which include Shilubana and Others v

Nwamitwa, MEC for Education: Kwazulu Natal v Pillay, Antonie v Governing Body,
Settlers High School and Bhe v Magistrate Khayelitsha have highlighted the protection
afforded to religious and cultural rights, and also invalidated aspects of traditions
and customary law that were inconsistent with the Bill of Rights in the Constitution.
Court judgements that were mentioned by the stakeholders referred not only the
object and purport of section 9 of the Constitution (which deals with equality before
the law in terms of our Constitution) but also that of the Protocol by declaring laws
or customs to be unconstitutional for discriminating against women. In highlighting
these court judgements, Xzbit Never referred to the following judgements:

“In Bhe and Others v Magistrate, Khayelitsha and others the Constitutional Court
held that the relevant sections of the Black Administration Act and the
Intestate Succession Act 96 were unconstitutional because, inter alia, they
furthered cultural practices which prohibited women from being heirs of the
estates of their fathers who had died interstate.
In Shilubana and Others v Nwamitwa the Court held that tribal chiefs had the
power to develop customary law to allow the appointment of a woman as a
tribal chief on the ground that a customary practice which prohibited women
from being chiefs was discriminatory and contrary to the Constitution. The
Court also held that “[If] women are to be Chiefs, the practice that a [Chief]
always has to be fathered by the previous [Chief] must necessarily change”.
The above rulings are in consonant with the Protocol which requires South
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Africa to outlaw all customs and laws that perpetuate discrimination against
women. However, it is regrettable that in none of the above cases did the
Court refer to the Protocol to buttress its findings that the principle of nondiscrimination against women is also entrenched under international treaties
to which South Africa is a party” (55, Advocate, High Court).

Tiger Lily suggested that there needs to be a change in mind-sets and perceptions of
men that they are superior to women, and that educating boys at school on healthy
treatment of women as well as men on healthy fathering could sustain a positive
cultural context which is based on values of gender equality. South Africa is dealing
with what Bond calls “residual racism” [7] from twenty generations of Africans who
have been subjected to slavery, colonialism and apartheid. Residual racism emerges
in instances such as the Clicks/TreSemme debacle which undermined Articles 3 and
17 of the Maputo Protocol by insinuating that blackness is inferior.

Article 18: Right to a Healthy and Sustainable Environment
The right to a clean environment and sustainable development is fundamental and
linked to the right to health and well-being. There is an indivisible connection
between the quality of the environment and the health of the people living and/or
exposed to those environments. Section 24 of the Constitution provides that
everyone has the right to an environment that is not harmful to their health or
wellbeing. To this end, the State is obliged to protect the environment through
reasonable legislative and other measures that: (a) prevent pollution and ecological
degradation; (b) promote conservation; and (c) secure ecologically sustainable
development. South Africa has passed numerous pieces of legislation to give effect
to this right. South Africa passed the National Environmental Management Act248,
recognises the important role of women and youth in environmental management
and development, and promotes their full participation therein. The Department of
Environmental Affairs ensures the implementation of legislation on environmental
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management and preservation. The Act also provides for a set of principles to be
applied throughout the Republic by organs of state when taking decisions
which may significantly affect the environment. It also prescribes relevant
considerations when sustainable development is considered as part of integrated
environmental

management.

The

National

Environmental

Management:

Biodiversity Act249 makes provision for the management and conservation of the
country's biodiversity and it contains provisions dealing with the protection of
species and ecosystems that warrant national protection. In this respect, it lists
"restricted activities" which may threaten, or harm threatened or protected species
(which includes animal, plant, or other organisms). The National Environmental
Management: Protected Areas Act250 has as its objectives the declaration and
management of protected areas, and provision for co-operative governance in the
declaration and management of such areas, including the promotion of sustainable
utilisation of protected areas for the benefit of people in a manner that would
preserve the ecological character of such areas. The Department of Water and
Sanitation has a mandate to ensure that the country’s water resources are protected,
managed, used, developed, conserved, and controlled in a sustainable manner for
the benefit of all people and the environment. The mining industry in South Africa is
regulated in terms of the Mineral and Petroleum Resources Development Act251.

In Mining and Environmental Justice Community Network of South Africa and Others v
Minister of Environmental Affairs and Others252 the Pretoria High Court reversed the
decision of the Minister of Environmental Affairs and the Minister of Mineral
Resources to grant permission to Atha-Africa Ventures 16 (Pty) Ltd to mine in the
Mabola Protected Area. In setting aside the decision, the court based its decision on
the basis that the decision-making process was not transparent; the decision-making
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process was procedurally unfair (as there was no public participation process was
conducted in relation to the decision); the Ministers failed to independently and
distinctively apply their minds to the decision (they only relied on the decisions of
other decision-makers in relation to other approvals, such as the decision by the
Mpumalanga

Department

of

Agriculture,

Rural

Development,

Land

and

Environmental Affairs to grant environmental authorisation) ; and there was no
evidence that the Ministers applied the national environmental management
principles, particularly the risk averse and cautionary approach. In another recent
case, Ex Parte Nkala and Others253, 69 applicants brought a class action against 32
companies operating in the gold mining industry to claim compensation on behalf of
current and former underground mineworkers who contracted silicosis. Silicosis is a
form of occupational lung disease caused by the inhalation of crystalline silica dust
(quartz) and is marked by inflammation and scarring of the lungs. Patients with
silicosis are particularly susceptible to contracting Tuberculosis. On 26 July 2019, the
Gauteng High Court approved a R5 billion settlement agreement between miners
and six large mining companies. Although these two cases did not specifically
address women’s rights, women miners and community members have also been
beneficiaries of the positive judgments by the courts.

Article 19: Right to Sustainable Development
The South African Constitution protects the rights of everyone, including future
generations, to sustainable development. Section 24 discussed above locates
environmental rights within the context of human health. The same legislative
provisions and case law cited in the discussion and audit of Article 18 above is also
applicable here. In elaborating on the right to a sustainable development, Rose Petal
had the following to say:
“The Right to Sustainable Development, article 19, you can refer to the
National Development Plan that SA has which is 2020 to 2030. The NDP is
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more of a universal document and I think the Commission for Gender
Equality did an analysis on it. The Commission said that the plan is great but
it’s a starting point. The glaring gap is the inability of the state to have
approached it from a gendered perspective or a gendered analysis. So, if
you’re looking at development you need to look at specific areas that promote
or empower certain individuals if you truly want to reach your NDP in
alignment with SDGs. [There is] some critique around that. So, SA has a plan
in place but I think overall it’s still lacking in terms of a gendered and
intersectional gendered lens so that is missing” (35, a Policy Development and
Advocacy Manager).
When sustainable development is neglected women suffer the most as they are
mainly responsible for household food production for which sustainable water and
energy are imperative.

Article 20: Widows’ Rights
Widows face a raw deal following the death of their spouses and their challenges cut
across religious, traditional, modern, and cosmopolitan cultural settings. They suffer
abuse at the hands of their families, in-laws, friends, community, and society. Some
are told what to wear to mourn their husbands, or how to mourn and for how long
depending on the family’ traditional beliefs and customs. Some of the concerns
raised by the stakeholders were not legally enforceable but directed by social norms.
For example, the issue raised by Bluebells Tulip around mourning wherein “women
are judged, by even their community, if they don’t follow all those mourning rituals.
But you don’t see the same in men.”
According to the research carried out by Doctor Zizakele Matlabe, the plight of
widows includes lack of knowledge of their constitutional rights. This includes how
to claim their estates and estates being stolen by family members during the
mourning phase when they are extremely vulnerable regarding following all the
processes of claiming monies left by their husbands. Some women are forced to enter
marriages of convenience with their husbands’ male relatives who want to enrich
themselves, only to be divorced shortly after, leaving the widow poor and without
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any means of survival254. Widows have been subjected to discrimination, inhumane
and humiliating treatment- all mostly away from the public eye and in silence. South
Africa commemorated the International Widows Day for the first time on 23 June
2019, and such commemorations are important for shining the spotlight on the
experiences and challenges faced by widows in South Africa.

South Africa does not have a specific legislation protecting the rights of widows;
however, various legislative measures extend protection to vulnerable women in
South Africa including widows. The Black Administrations Act which placed
women in a state of being perpetual minors was repealed. The provision of the
Intestate Succession Act which formally excluded women married in terms of
customary law from inheriting from the estate of their deceased husbands was
amended. The Reform of Customary Law of Succession and Regulation of Related
Matters Act255 was enacted following the Bhe case, specifically to clarify and amend
certain matters relating to the law of succession and the law of property in relation to
persons subject to customary law. The Compensation for Occupational Injuries and
Diseases Act256 and the Occupational Diseases in Mines and Works Act257 entitle
widows to compensation for the death of their spouses caused by occupational
diseases or injuries. The Recognition of Customary Marriages Act discussed in
earlier sections provides that a customary marriage must be negotiated and entered
in terms of customary law, with consent of both intending spouses. Widows, who
fall prey to the cultural practice of “ukungena” or surrogate marriage where male
relatives of the deceased husband “inherit” the widows through marriage, are
deemed to have consented to such a marriage in accordance with customary law if
they do not object to such a marriage under the Recognition of Customary Marriages
Act. The Maintenance of Surviving Spouses Act258 was drafted to give a spouse legal
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recourse if disinherited or negatively affected by the wishes of the testator, or in the
case of intestate succession.

A few court judgments have brought about much needed transformation and
protection for widows. In a contradictory decision, in Mthembu v Letsela259 the eldest
male heir claimed that he was not obliged to provide maintenance for the deceased’s
widow and her minor daughters. The deceased’s father was customarily obliged to
ensure the ‘up-keep’ and maintenance of the deceased’s wife and children. In this
case the Constitutional Court of South Africa upheld his claim on the basis that the
woman claiming to be the widow of the deceased was not his spouse for the
purposes of intestacy because the lobola (bride payment) had not been paid in full.
This decision was a bad precedent as the courts erroneously interpreted payment of
“full lobola” to constitute customary marriage in a context where lobola is a process.
In this case only R900 out of R2000 was paid for lobola. In Gumede v President of the
Republic of South Africa and Others260 the applicant approached the Constitutional
Court to challenge claiming that the Recognition of Customary Marriages Act
arbitrarily discriminated against women based on gender, race, and culture. The
Women’s Legal Centre supported the arguments that this was discrimination on the
basis of gender, race, and culture. Ms. Gumede entered a customary law marriage
with her husband in 1968, and by the time the parties divorced in 2003, they had
acquired two houses. Because the marriage pre-dated the Act, it was subject to
customary law and Ms. Gumede was denied any property rights to the two houses.
The Constitutional Court agreed that this restriction in the Act was discriminatory
and unfair, and struck down the limiting provision. Now, all women in customary
marriages, whenever the marriage was entered, have equal rights to property
because their marriages are all automatically in community of property. In the case
of Amod v Multilateral Motor Vehicle Accident Fund261, a surviving spouse from a
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Muslim marriage was given the right to claim damages for loss of support from the
Fund when her husband died in a motor accident. In Daniels v Campbell N.O. and
Others262, the plaintiff was given the right to claim maintenance from the estate of her
deceased husband to whom she had been married by Muslim law, in terms of the
Maintenance of Surviving Spouses Act. In a recent matter, the courts in Du Plessis v
Road Accident Fund263, a same-sex partnership case, the court found in favour of the
RAF claimant who was left without support after her partner, to whom she was not
married but with whom she shared reciprocal duties of support, died in a fatal car
accident. The widows of the Marikana massacre of August 2012 were left destitute,
vulnerable and in need of compensation. The Farlam Enquiry, although it identified
them as victims, found that compensation for the loss of their husbands, some of
whom were breadwinners, is yet to materialise. If all things were equal, partners of
those killed in these incidents would be holding jobs but, in most cases, women are
unemployed or hold precarious jobs, and hence claims against their deceased
partners are crucial. The recourse of the widows is in terms of common law claim for
damages from the Minister of Police.

Notwithstanding the transformation in legislative measures and case law, widows in
many South African communities are subjected to the cultural practice of ukungena
where they are forced to marry a male relative of their deceased husband. There is
lack of awareness about the legislative and case law developments, especially in
most rural and remote settings where courts, laws, and court judgements often do
not apply or are largely unknown. The provisions that protect the rights of widows,
including their right to inherit, are littered across a number of pieces of legislation.
There is a need for a specific law that addresses the plight of widows, thus
consolidating and ensuring that their rights, including the rights to refuse to be
subjected to the cultural practice of ukungena, property, and administering their
deceased husbands and partners’ estates, are easily accessible.
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Article 21: Right to Inheritance
As previously discussed, customary law rendered women as wives, daughters, and
blood relatives as minors, with power, authority and benefits including the right to
inherit vesting solely in men as sons or other close male relatives. The same
legislative measures discussed under Article 20 above apply here as well. The courts
have adjudicated cases on transforming inheritance laws to protect women in
customary relationships. In Bhe and others v Magistrate, Khayelitsha, and Others264, the
father of Ms. Bhe’s two daughters had died without a will, and according to the laws
of succession under customary law, the deceased’s father was to inherit the house
she lived in with her daughters. Ms. Bhe claimed that her daughters, as the
deceased’s children, should inherit the property. The Women’s Legal Centre argued
on Ms. Bhe’s behalf that the customary law of succession that allows only males to
inherit was unconstitutional as it discriminated against women, and the court
further noted that the customary law of primogeniture was a violation of women’s
equality and rights to dignity, which are protected under the Bill of Rights in the
Constitution.

In terms of the Intestate Succession Act265 and Maintenance of Surviving Spouses
Act266 (MSSA), opposite-sex life partners could not inherit and/or claim maintenance
as they were not considered spouses in terms of these laws. Following the Du Plessis
decision discussed under Article 20 above, same-sex partners are now eligible to
inherit from each other. This has been recently confirmed in the Western Cape High
Court Division where it was ruled that a section in the Intestate Succession Act (ISA)
is unconstitutional and invalid. The court declared that section 1(1) of the ISA is
unconstitutional and invalid insofar as it excludes the surviving life partner in a
permanent heterosexual life partnership from inheritance. The decision was
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welcomed by gender advocates as “advancing the rights of women to equality and
dignity, specifically in relationships,” because “often women in such relationships
are vulnerable and suffer discrimination when the relationship is terminated by
death”.

The stakeholder engagement interviews revealed that some legal practitioners felt
that they were able to use the law to advance women’s rights. Xzbit Never, an
advocate, recalled that he “successfully defended one woman who was evicted by
her late boyfriend’s siblings from a house she and her late boyfriend built. [He]
relied, amongst other defences, on section 6 of the Prevention of Illegal Eviction from
and Unlawful Occupation of Land Act, 19 of 1998, which provides that ‘a court may
grant an order for eviction if it is of the opinion that it is just and equitable to do so,
after considering all the relevant circumstances, including the rights and needs of the
elderly, children, disabled persons and households headed by women.’” (55, High
Court).

Although legislative measures and case law indicate favourable protection for
women when it comes to their right to inherit as dependents or surviving spouses of
the deceased, the reality on the ground points otherwise. Most women in rural
settings are not aware of these progressive developments in legislation and
jurisprudence that afford them protection. Thus, they continue to be side-lined and
excluded from inheriting from their husbands and parents, with their male relatives
tasked with the responsibility of looking after them, under the guise of traditional or
cultural practices. Given the pervasive use of customary law in many communities
in Africa, including the application of cultural and religious practices that still
perceive women as minors in need of male relatives to provide and take care of
them, there is a need for South Africa to promulgate specific laws that expressly
protect the rights of women to inherit across cultural and religious beliefs. Though
an intermediary is not a necessary requirement anymore, in practice, woman still
find themselves needing support from male figures (husbands, brothers, fathers,
etc.) in traditional court proceedings.
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Articles 22 – 24: Special protection of: Elderly Women, Women with
Disabilities, and Women in Distress
The Older Persons Act267 provides for the protection of older person from violence of
all forms including from intimate partners, abuse and neglect. The Domestic
Violence Amendment Bill and the Criminal Law (Sexual Offences and Related
Matters) also provide extended protection of elderly women and identifies them as a
vulnerable group in society. The Department of Social Development leads the
implementation of the Older Persons Act. They are most vulnerable to rape,
especially those staying alone268Notwithstanding the Act, many elderly people,
especially women, are still subjected to discrimination and suffer abuse. Some are
accused of witchcraft and are subjected to witch-hunts, which potentially threatens
their safety and security from mobsters269. The Social Assistance Act270 entitles older
persons to an older person’s grant. In this regard, women who have reached the age
of 60 years are entitled to the grant.
Section 9(3) of the Constitution prohibits discrimination on grounds of disability.
PEPUDA also prohibits discrimination on various grounds including disability. The
Employment Equity Act prohibits the discrimination of an employee on the ground
of disability and it provides that affirmative action may be taken to promote the
employment of previously disadvantaged groups such as persons with disabilities.
The Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007 and
its 2020 Amendment criminalises sexual exploitation of a mentally disabled person.
Similarly, the Preferential Procurement Policy Framework Act discussed earlier
requires organs of state to implement a preferential procurement policy that is
267
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favourable to the contracting of historically disadvantaged groups such as people
with disabilities. The Department of Social Development administers the disability
grant that disabled people in South Africa are entitled to in accordance with the
Social Assistance Act271.
Although this case did not involve women, the decision has a bearing on women; in
South African Municipal Workers Union obo Damons v City of Cape Town272Mr Damons
had been employed by the City as a firefighter and was injured while on duty in
2010. This rendered him unable to perform the core functions of a firefighter. He was
transferred to a position in the fire service’s billing section, and later to a position in
the fire and life safety education section. In this position, Mr Damons performed
administrative and educational work. Despite Mr Damons not being able to perform
the “core” functions of a firefighter, he retained his designation as a firefighter and
remained at the same salary level as his employer “accommodated” him by his
transfer to a position where his disability did not affect his ability to do his job. Mr
Damons then applied for a promotion to the level of a senior firefighter, but he was
not considered owing to his injury. He sued the employer, and the court found that
the barrier to Mr Damons’ advancement impaired his dignity. The court issued an
order to the effect that the application by the City of the advancement policy, which
required that Mr Damons must pass certain physical tests, amounted to unfair
discrimination in terms of section 6(1) of the Employment Equity Act.
Poverty has remained a serious pandemic in South Africa, and a challenge that
disproportionately affects women, given the large number of female-headed
households in the country and women as breadwinners. According to the 2018
Statistics South Africa’s distribution of female-headed households in 2018, 37.9% of
households in South Africa were female-headed, which translates to a total of
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approximately 6.1 million families273. In terms of the Social Assistance Act discussed
under Article 23 South Africa makes available income support programmes
including the old age grant, the child support grant, the disability grant, the foster
care grant, care dependency and grant in aid. Women constitute the largest
proportion of beneficiaries. During COVID-19, South Africa introduced an
additional grant: The Social Relief of Distress grant of R350. It was aimed at
providing a baseline for the unemployed during the lockdown period. The grant
was only for six months and it provided much needed relief to women who are
mostly employed as informal traders who were unable to do business due to
restrictions on movement.
1.1.

Knowledge of the Maputo protocol

Some of the stakeholders that were engaged in this process had some knowledge of
the Protocol. However, that knowledge seemed to be concentrated on civil society
organisations and institutions within the human rights sector. What helped to elicit
information during the interviews was the general way in which the interview
questions were posed, which merely asked about the stakeholders’ knowledge of the
laws passed in South Africa between 2005 and 2020. It was through this broad and
general questioning that more information was gathered.

Responding to the specific question about the knowledge of the Protocol, Yami
Somali gave a chronological history of the protocol to demonstrate her knowledge.
She responded that:
“It was drafted in 1995 (I was only in Sub B at the time); signed on 11 July
2003, adopted on 1 July 2005; has 49 signatories, with the last signature on 17
September 2019. The Maputo Protocol seeks to empower women and enforce
human rights…” (33, Communications Officer at Sisonke, National movement
for Sex workers)
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The above interview response was a demonstration of interest in and knowledge of
the Protocol. Mpinga Nikiwe was one of the stakeholders who also answered in the
affirmative to the question regarding knowledge about the Protocols. She said “Yes,
I know it and I do work with it in my workspace” (35 years, Advocacy for an NPO
for Gender Justice and Transformation). Mpinga Nikiwe works in the gender justice
sector. Similarly to Mpinga Nikiwe, Oscar Kangaroo responded with a confirmatory
answer to knowledge of the protocol and offered that “in my understanding the
Maputo protocol is a policy which was adopted by the African countries to give
women and girl children equal opportunities as men and also went far in developing
and protecting their status in their communities and workplaces” (44, Senior Legal
Manager for Accident claims)

Yet others, like Charlie November, a recent graduate said “Yes, I know a little bit of
it “(23). One of the stakeholders, Fox Gold, expressed that “there is a document
called the Maputo Protocol that talks about women’s rights, but I do not know it in
detail, I have never seen or read it” (56, former educator).

When asked if they knew about the Maputo Protocol, some said:
“Yes, I know it and I once read it” (Thandi Msutu, 58 years, Victims Support
at the Police station).
“I just heard about it and I had browsed the document, so I am not fully clear
about it” (Zulu November, 27 years, Education sector).
In terms of the value of the Protocol domestically, Mpinga Nikiwe found the
Protocol helpful and asserted that “the work we do in my organisation, we deal with
women’s rights and always make sure we touch the protocol and the National laws”
Through these instruments, Mpinga Nikiwe remarked that “we do challenge things
like ukuthwalwa, virginity testing and addressing gender-based violence”.

One of the participants had the following to say:
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“I was aware of the African Charter but the generic human rights one, I did
not know that there is one that caters specifically for women’s rights. To be
honest with you, prior to you sending me the email, I did not know anything
about it; but it actually sparked an interest in me – I know you said I
shouldn’t feel pressured to look it up or anything like that but it was of
particular interest for me because I work with adolescents and young women
and I just want to see the kind of implications this protocol has on the kind of
work that we do, and how can we use it in effect to achieve influence in the
things that happen in the field in a positive light.” (Sunflower Daisy, 25,
AGYW National Ambassador: NSP Implementation).

Other participants expressed lack of knowledge about the Protocol and said:
“No, I’ve never heard about it” (Lima Tango, 44, Police Officer).
“It’s the first time I hear about it” (S Mike, 47, Social Worker, wellness in
workplace for Municipality).

It became evident that the stakeholder engagement doubled up as a useful tool for
raising awareness about the Protocol. There is a sense that awareness, education, and
implementation of gender transformation is concentrated in the urban areas. For this
study, the stakeholders were selected to widely represent provinces, sectors, and
women in their diversity. Whilst this urban/rural unconscious bias may be true,
there was evidence that some stakeholders in leadership positions in the urban
provinces such as Gauteng were unaware of the Protocol, and whilst some people
from rural provinces such as the Eastern Cape knew of the Protocol, other
stakeholders did not have knowledge of the Protocol, but were aware of the South
African legal and policy framework and reforms.
Although some stakeholders did not know about the Maputo Protocol an important
finding was that its domestication through legal reforms is at the very least, known.
A question was asked of all stakeholders to think and reflect on any laws that had
been passed or amended in South Africa in the past 15 years. One of the ways in
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which the State’s commitment to its ratification of the Protocol is demonstrated
through legal reforms that align domestic national laws to the treaty provisions. The
diversity of stakeholders engaged for this report confirmed that there are several
laws that have been passed and/or amended in South Africa since the ratification of
the Protocol. A lawyer in private practice around Johannesburg suggested that
“there were about four laws that protect women and or promote women’s rights”.
Robela, a senior manager in the Gauteng Provincial Legislature offered that:
”While a host of laws that favour womxn were passed before 2005, a key
piece of legislation that was passed in the past 15 years is the Women
Empowerment and Gender Equality Bill of 2013, which is intended to
operationalise Constitutional prescripts relating to the promotion of gender
equality and the empowerment of women” (middle-aged).

In elaborating on his association of the Protocol with domestic laws, Oscar Kangaroo
mentioned that the Traditional Leadership and Governance framework is a good
example because “it was promulgated to give women equal opportunity to become
traditional leaders (chiefs) in their communities” (44, Senior Legal Manager for
Accident claims).

Tirisai MacMillan suggested that the Domestic Violence Act has been weakened by
different interpretations of the Act resulting in it not being effective. Whilst the
amendments that were suggested in the Bill were progressive, more could have been
provided. The Bill includes various types of violence including extended definitions
of harassment to include cyberbullying and mannerism as well as any controlling
and abusive behaviours. This is important for affording maximum protection to
victims/survivors.

The Protocol is mute on women’s access to land and this is something that was
acknowledged by some stakeholders as it remains unresolved in South Africa. This
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is despite the fact that the majority of families/households and headed by women274.
This suggests that access to land for women is urgent to advance their economic
participation in commercial farming and agricultural activities275.

In terms of what more could be done to realise the commitments made in the
Maputo protocol, participants made a range of suggestions. The sentiments that the
area of prevention of gender-based violence needed more attention was shared by
the stakeholders. The severity and high prevalence of violence against women is not
new in South Africa[21]. Despite the ratification of the Maputo Protocol and other
instruments aimed at protecting women; South Africa befits the description that
Mmatshilo Motsei gave of South Africa where “being born female is still a matter of
life and death”[22]. Althea Swartz said, “being a woman in South Africa is an
extreme sport; which I didn't sign up for”. Oscar Kangaroo weighed in to say that
“there will always be gaps. This is more specifically on the issue of gender-based
violence. Although a lot has been done to protect women against GBV, the laws and
policies are more reactionary and come into force after the fact” (44, Senior Legal
Manager for Accident claims). Charlie November suggested that to demonstrate
commitment to end violence against women, “[T]he justice system should improve
on how to prosecute and handle the perpetrators of gender-based violence and
sexual harassment against women” (23). Robela conceded that “the main challenge
facing women today is gender-based violence and femicide, above all others”
(middle-aged, senior government manager).Ngongolozi suggested that “cases of
GBVF need to be prioritised through a setting up of dedicated courts for all cases of
gender-based violence, with strict turnaround times set for the completion of the
cases”. An emphasis on GBVF was observed across participants.

From stakeholders who were familiar with the law and legal reforms that breathe
life into the domestication and implementation of the Protocol, there was also a
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sense that the lack of progress in addressing the rights of women, was “not for lack
of legislation, but the lack of both political and administrative will, as well as
inadequate capacity to implement the laws effectively, and corruption, which diverts
resources from service delivery. I believe this could be addressed through tightening
existing laws in terms of implementation” (Robela, middle-aged, senior government
manager). In terms of implementation of interventions to curb gender-based
violence against women, Mike Maputo also agreed with others and further
suggested that “we need special courts and police units to deal with women’s issues.
Police must be trained in women’s rights and how to handle their cases. Privacy is
needed in the police stations when dealing with these issues so that people can feel
free to express themselves” (Social Worker, 47 wellness in workplace for
Municipality).

Further to the implementation of existing laws, there were also suggestions for
reforms from stakeholders that include the following:
•

Amending bail conditions for violent perpetrators, including murderers,
rapists and child molesters, human traffickers, etc.

•

Introducing new harsher conditions for perpetrators outside of prison (should
they get bail).

•

Laying criminal charges against negligent public officials, for example, those
found to have lost dockets, not collected forensic evidence properly, caused
unnecessary delays in arrests, and accepted bribes.

•

Capacitating (through human, material, and competency) the public service to
effectively address the gender-based violence and femicide situation in the
country.

As part of the recommendations, stakeholders, Nancy Moola emphasised that “all
departments must work together to fight for women’s rights especially South
African Police Services, Department of social development and department of
justice”. She also added that “people must stop of being responsive and be
proactive” (Nancy Moola, 34, NPO Program coordinator (SRHR and HIV/AIDS)).
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Although evidence suggests that the Protocol is useful, and that South Africa’s
domestication of the Maputo Protocol is positive, there are glaring gaps that were
identified by the audit and confirmed by the stakeholders. Mpinga Nikiwe’s view
concurred with others in highlighting that “we need sufficient resources to
implement women’s rights like financial resources. Implementation of existing laws
must be done [….] Gender based violence status in South Africa is alarming such
that the country is in crisis, [and] we need to strengthen and address the prevention
mechanism”. This and other similar sentiments suggest that there is a need to further
the work of the audit to explore and examine the experiences and perceptions of the
beneficiaries on the usefulness of the domestication and implementation of the
Protocol in women’s lived experiences and daily lives.

Xzbit Never summed up his observations and recommendations this way:

“South Africa can do better by promoting more public education in the areas
of gender inequality, physical violence, [and] emotional abuse. This education
should be directed to all levels of the community: Strengthening the
management of legislation by the relevant departments, [making] Provision of
resources to appropriately implement legislation, [setting]up gender-based
violence structures from a street level up to national level, constant review
and monitoring of legislation and policies relating to gender base violence.,
promoting “household love or family love”, seeing that women and children
are the “endangered species”, there needs to be a recategorization of crime in
South Africa so that we have a category called “Semi-Priority Crimes” under
which gender-based violence should fall. This category could, like the Priority
Crime category, be provided with resources commensurate with the
seriousness of the crime; and appointing/ dedicating police officers to
specifically deal with gender-based violence. Given the foregoing discussion I
feel that women do not have better access to justice. I suggest that a
Preferential Women Legislation should be explored. The aim of this
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legislation will be to advance women’s rights and ensure better access to
justices. The present legislation dealing with the advancement of the
categories

of

historically

disadvantaged

individuals

or

Previously

Disadvantaged Individuals does not seem to adequately redress injustices
specifically suffered by women under apartheid and colonialism. Women
were the worst hit than compared to men during the aforesaid eras in terms
of the oppression suffered. We now know that women were oppressed at the
workplace, at home, culturally, traditionally, and socially. This calls for a
“special redress” for women of South Africa that take their unique plight
during our shameful past. We do have legislation preferring certain categories
of persons for economic advancement etc. in line with our Constitution, such
as the Preferential Procurement Policy Framework Act, 5 of 2000 on which my
proposed legislation may be modelled (55, Advocate at the High Court).

Whilst each field has its own challenges, the stakeholder consultation demonstrated
the need for a wider consultation as each participant spoke from the perspective of
their respective sectors. There may be similarities and differences across sectors and
these need to be explored in a wider national study. Like other stakeholders, Zulu
November (27, Education sector) also contended that “we do have polices they need
to be implemented, [and] we need to enforce these rights in all spheres. There is
discrimination in terms of gender for vacancies/positions”.

The most cited instruments by stakeholders were the following:

➢ The Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of
2007, which provides that a person who commits a sexual offense is guilty of an
offence in terms of the act.
➢ The Protection from Harassment Act 17 of 2011, which provides that a person
may obtain a harassment order in order to stop harassment which includes
sexual harassment.
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➢ The Employment Equity Act 55 of 1998, which provides that no person may be
discriminated against and that the employer has a positive duty to ensure that
the workplace is free from discrimination and harassment, including sexual
harassment.
➢ The Amended Code of Good Practice on the Handling of Sexual Harassment
Case in the Workplace (2008) developed under section 203(1) of the Labour
Relations Act 66 of 1995, which sets out a detailed definition of sexual harassment
in the workplace. It recommends that there be skilled persons to assist
complainants that policies are in place, that employers act and that appropriate
support be given to complainants.
➢ The Choice in Termination of Pregnancy Act 92 of 1996
➢ Law of Succession (Right to inheritance), of 1992 Amendment 20 April 2020
➢ Promotion

of

Equality

and

Prevention

of

Unfair

Discrimination

Act

(PEPUDA), act No. 4 of 2000
➢ Maintenance of the surviving spouse Act, of 1990, Amendment 2009
➢ Landmark judgement Act (ubukhosi), Amendment 04 August 2020
➢ Prevention of Illegal Eviction from and Unlawful Occupation of Land (PIE)
Act, June 1998
➢ Domestic Violence Act
➢ National Strategic Plan (NSP) for GBVF

Furthermore, there was a sense from some of the stakeholders that law reforms have
indeed been favourable to women and bears testimony to South Africa’s
commitment to its ratification of the Protocol. One of the senior managers in
government shared that: “Another powerful (if implemented) piece of legislation is
the Commission on Gender Equality (CGE) Act of 1996, amended by the CGE in
2013, to better align the Act to the Constitution (Robela, middle-aged).
Thandi Msutu, (58 years, Victims Support at the Police station) recalled the there was
also a discussion about the Maintenance Act:
“You can lay and open a case against the parents of the boyfriend who
impregnated your daughter when he is not able to support the child. You can
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also open a case against your daughter, suppose you stay with your
grandchild and the mother is not supporting him/her.”
Not negating that families play a role, other stakeholders vaguely recalled that “Yes,
(the) Maintenance Law although I am not sure what exactly was updated” (Fox
Gold, 56, former educator). The Maintenance Act of 1998 indeed predates the
ratification of the Maputo Protocol. Nonetheless, its implementation is relevant for
this audit as its most recent amendments were in 2005 (Judicial Matters Amendment
Act 22 of 2005) and 2008 (Jurisdiction of Regional Courts Amendment Act 31 of
2008). In the example provided by Thandi Msutu, this could potentially leave ‘men’
free of the maintenance arrangements and this will create tension between two
(usually) single parents: women, who in most cases lack the financial power to
adequately take care of their own households. This strategy also frees delinquent
fathers from their responsibilities, instead of empowering women.

Though not all of the stakeholders knew of the Maputo Protocol nor of any legal
reforms, Mike Maputo observed that “the only thing I know, and notice is that the
courts are pioneering and championing the women’s rights, they are strengthening
the existing laws” (Social Worker, 47 Municipality workplace wellness, ). Poppy
Seed (38, Programme Manager for an LGBTI organisation) did not know about the
Maputo protocol and laws that have been amended in SA in the 15 years since
ratification. However, he appreciated “the law about abortion” as a progressive tool
for the realisation of women’s rights. This suggested that the implementation of the
existing laws had improved and caught attention of the stakeholders. To conclude
this, Xzbit Never expressed a concern that “the Act 32 of 2007, in its preamble on
page 4 paragraph 5, refers to the international legal instruments but does not make
any reference to the Maputo Protocol” (55, Advocate at the High Court). He
expressed dissatisfaction with the popularization of the Protocol stating that “I do
not understand why South Africa as the signatory to the Protocol does not refer to
this Protocol in the relevant legal instruments such as legislation” He concluded that
“maybe government has the explanation to this apparent omission”. In addition,
Xzbit Never shared that “the Criminal and Related Matters Amendment Bill is
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drafted to tighten laws on gender- based violence and sexual offences. The
amendments will also address the shortcomings contained in the Domestic Violence
Act 116 of 1998” (55, Advocate at the High Court). Mpinga Nikiwe also gave insight
to other efforts that are aimed at women empowerment but that were not legalised,
like the “proposed Bill that was not accepted called Women Empowerment and
Gender Equity Bill, it was never passed after going through debates at the
parliament processes, the Bill was addressing gender-based violence and Gender
Equality” (35 years, Advocacy, NPO for Gender Justice and Transformation). Further
to this one, Beauty Sogayi also mentioned that the “Decriminalisation of sex workers
was reviewed but not passed” (40, Program Organiser Community MonitoringHealth Advocacy at TAC. Other stakeholders were not aware of any laws that have
been passed or amended in South Africa since the signing of the Protocol. Ncedeka
has worked for the Department of Health in the Eastern Cape for 22 years and she
said “according to my knowledge there is no law that has been passed in South
Africa that favours women nor any amendment that promotes the rights of women”.
This knowledge gap was confirmed by Ngongolozi, a senior government official
who worked in the public service for 26 years. These responses suggest that there is
insufficient awareness that is created around legal reforms. As recommended in
Article 2 paragraph 2, education about the Protocol, legal reforms, and women’s
rights needs to reach all sectors of society, beyond the judiciary. Consultations
reached saturation when the same laws kept featuring in the responses of the
various stakeholders.

CHALLENGES AND LESSONS LEARNT
The knowledge about the Maputo Protocol vested mostly with human rights CSOs
working in the sector, CGE (Independent oversight mechanisms), government
officials from Ministry of Justice/DIRCO and a few academics approached. Beyond
this, many people had not heard or did not know about the Protocol. The way we
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mitigated this challenge was framing the follow up questions during the interviews
in ways that did not specifically require knowledge of the Protocol (e.g. are you
aware of any laws that SA has passed after 2005 that promote gender equality and
protect women’s rights in SA? [Paraphrased]). This way respondents could still
answer the questions that gave us an overview on the implementation of the
Protocol. This challenge prompted the recommendation for a nation-wide
popularisation/ awareness raising campaign on the Maputo Protocol. An audit of
this magnitude doubles-up as a baseline study that further informs follow-up
processes and activities that implement some of the recommendations and action
some of the identified gaps in practice. This audit generated a lot of interest from the
stakeholders engaged, and revealed opportunities for future research, advocacy, and
lobbying.

Another challenge was the COVID-19 pandemic - interviews were conducted during
a time when we could not hold face to face interviews. With the challenge of
gendered dimensions of accessing data, we could not reimburse participants’ costs
for data used. This already resulted in us approaching stakeholders who had the
means to engage speak to us at their own cost or organisational cost, thus leaving
out women outside this category, especially vulnerable women, and women in
remote areas. We mitigated this by becoming innovative in our approach, for
example, not limiting interviews to zoom but open responses via WhatsApp voice
notes, and WhatsApp text message responses. The COVID-19 pandemic exposed the
levels of inequality and how, when it comes to participation including participation
in studies such as the audit report, access to data, Wi-Fi, (which are enablers of
participation) affect women, especially the most vulnerable women. In order to
achieve inclusivity and ensure that we leave no woman behind, there is a need for
organisational budgets for such studies to include data reimbursement costs for
participants (stakeholders). Not all stakeholders had means or were accessible at
their own costs. This will ensure that critical voices and opinions of the most
vulnerable women in society are also heard. Working under volatile, uncertain
conditions such as the 2020/21 -COVID-19 pandemic affected environment requires
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building innovation and some flexibility into the project, to cater for unforeseen and
unexpected challenges. A risk mitigation strategy to the project from the onset is
useful for anticipating worst case scenarios and preparing for/mitigating them.
To promote trustworthiness and credibility of the process and the report, a Reference
Group was formed at the beginning of the project. An email invitation to serve on
the reference group was circulated amongst networks of gender and women’s rights
movement. 12 members were secured across the country. The first and the second
draft reports were shared with the reference group members ahead of memberchecking meetings. Two member-checking meetings were held with the reference
group to collect their input. There was a challenge with online attendance and only
three of the twelve were able to attend the meetings.

RECOMMENDATIONS
As discussed previously, reservations made by South Africa on the Maputo Protocol
all point to the fact that South Africa has complied with the “generalised” Maputo
Protocol provisions. The only exception is that the Protocol, as a continental
instrument, attempted to be all-encompassing of various contextual realities and the
various stages of transformation on the continent, whereas South Africa has been
much more targeted in protecting women and girls’ rights within its single territory.
To this end, South African laws, from its Constitution to the national laws
promulgated to protect the rights of women, as well as the interpretation and
application of the rights and the laws by the courts, offer more favourable protection
to women and girls in the country. The reservation on Article 4(2)(j) of the Maputo
Protocol does not have much effect and as such can be removed – South Africa has at
the very least complied with the provision and at most, South African laws offer
more favourable protection to women by having abolished the death penalty for all
people in the country. The reservation on Article 6(d) of the Protocol points out that
the request may put women in customary marriages at risk – the rationale given by
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South Africa also confirms that South African laws provide more favourable
protection to women’s rights than the Protocol. The same reasoning and inference
can be made on South Africa’s reservation on Article 6(h) of the Protocol. Given that
South Africa does not have such laws, this reservation also serves no substantive
purpose and can be removed.

Article 31 of the Maputo Protocol specifically provides that “none of the provisions
of the present Protocol shall affect more favourable provisions of the realisation of
the rights of women contained in the national legislation of States Parties or in any
other agreements applicable in these States Parties”. By interpretation and
application, this Article insulates South Africa from any negative consequences
arising from not having implemented the provisions of the Protocol “to the letter”,
and can be advanced to lobby South Africa to remove reservations, given that the
Protocol allows national law to take precedence where such national law affords
women and girls more favourable protection than it does.

The following recommendations draw from the audit findings and seek to bridge the
Maputo

Protocol

implementation

gaps.

To

this

end,

this

report

makes

recommendations to various actors including the South African government as the
primary implementer of the Maputo Protocol. It is therefore recommended that the
South African government must:
i. Lift reservations made to the Maputo Protocol on Articles 4(2)(j), 6(d) and 6(h) –
thus implementing the ACHPR 2016 recommendation
South Africa is not at risk of being sanctioned by the African Commission on Human
and People’s Rights for non-compliance with Articles 4(2) (j), 4(d) and 4(h) of the
Maputo Protocol. As explained in this paper, Article 31 of the Maputo Protocol
acknowledges instances where national laws of Member States to the Maputo
Protocol offer more favourable protection of women’s rights than the Protocol and
provides that in such instances, national laws and their protection should be applied.
South Africa is one such country, with national laws that are more progressive than
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the Protocol provisions, and as such, it is insulated from any sanctions or positive
non-compliance with the Protocol rights by Article 31. Lifting the reservations will
amount to South Africa’s implementation of the ACHPR 2016 recommendation on
reservations

contained

in

the

ACHPR

concluding

observations

and

recommendations to South Africa. The lifting of reservations will also amount to
South Africa’s fulfilment of its commitments made to the African 10-year Women’s
Decade wherein South Africa pledged to universally ratify, fully domesticate, and
implement the Maputo Protocol by 2020. Reservations put a dent to South Africa’s
universal ratification of the Protocol.
ii. Undertake nation-wide awareness-raising and sensitisation programs about the
Maputo Protocol, specifically targeting affected communities of women in all their
diversity.
The Maputo Protocol has great potential to improve the rights of women in many
spheres. In order for that to happen, women need to have an understanding of how
this instrument applies to their lived reality. This of course requires that public
education, sensitisation, and awareness raising initiatives are undertaken at a nationwide scale. As the audit revealed, many women in various parts of the country are
not aware of this instrument, and it is our view that this has to be the starting point
for any state to realise the rights provided in this instrument. There is a need to
design and implement community and nation-wide awareness of the Maputo
Protocol. This nation-wide sensitisation initiative will have a domino effect of having
the Protocol cited in national case law, community gatherings, national meetings,
and in the promulgation of legislative measures, especially amendments of laws that
protect women’s rights.
iii. Address the gaps that still exist in the domestication of the Maputo Protocol through
enactment of laws that protect women in all their diversity – specifically
legislation on articles 20-24 of the Protocol.
This audit highlighted gaps when it comes to the protection of women’s rights and
domestication of the Maputo Protocol. Although South Africa has put in place a
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number of progressive tools to advance its implementation of the Protocol; the
experiences of the most affected and the most vulnerable women in society, as well
as the unconscious bias against women and cultural blind spots continue to
undermine the legislative and policy measures that have been put in place over the
past 15 years. For instance, South Africa is yet to decide regarding criminalisation of
sex work. There are no legislative measures that outlaw cultural harmful practices
such as ukuthwala and ukungena. There are also no legislative provisions that protect
widows’ rights and inheritance rights of women and rights of disabled women.
Provisions that protect women who fall under these categories are littered in a
number of pieces of legislation, thus making it difficult for women to fully take
advantage of these rights or drawing from various acts of Parliament. Enactment of
legislation with a specific focus on widows’ rights, women’s inheritance rights, and
rights of disabled women, in furtherance of the Maputo Protocol provisions to this
effect, will consolidate the gains made to date on addressing women’s challenges in
accessing these rights through legislative provisions in various legislative measures,
and ensure a one-stop legislative platform for each right, for women to access these
rights respectively. In the spirit of full domestication of the Maputo Protocol, South
Africa must enact legislative measures to address some of the gaps that exist, in
fulfilment of its commitment to the African 10-year women’s decade. The Hate
Crimes Bill is yet to be passed into law.
iv. Maintain consistency on reporting on Part A and Part B of the Maputo Protocol
South Africa must report to the ACHPR every two years, on Part B of the African
Charter is part of South Africa’s obligations on the implementation of the Maputo
Protocol. South Africa reported only once on the Maputo Protocol in 2016, for the
period covering 2005 until 2014. South Africa has not reported on the Maputo
Protocol since then. There is a need for consistency in South Africa’s reporting to the
ACHPR. The review process, which is a benefit of the periodic reporting is a
platform for South Africa to keep abreast of the status of its implementation of the
Maputo Protocol and address the blind spots and gaps that still exist that form part
of the ACHPR’s concluding observations and recommendations.
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CONCLUSION
This Maputo Protocol Implementation assessment combined the desktop legislation,
case law, and mechanism audit, with the lived experiences of stakeholders in South
Africa, drawing from the private realm of individual stories of those consulted to
make connections with the public, political, gendered, racial and sexual identities of
women. This approach was preferred as it presents an assessment of the
domestication and implementation of the Maputo Protocol in South Africa from
different perspectives. This audit report suggests that, although South Africa has
progressive tools, such as the Constitution and PEPUDA, to advance the
domestication and implementation of the Protocol; the experiences of the most
affected and the most vulnerable women in society, the unconscious bias against
women as well as cultural blind spots continue to undermine the legislative and
policy measures that have been put in place to protect women. The Maputo Protocol
is commended for its promotion and protection of Women’s rights in Africa
including expanding on pertinent issues affecting women in the continent such as
violence against women, protecting the rights of widows, and sexual and
reproductive rights. This instrument has the potential to improve the rights of
women in many spheres. This will however require that women gain knowledge
and an understanding of how this instrument applies to their lived realities. This
requires that public awareness and sensitisation programmes about the Protocol are
undertaken at national and community levels. However, such efforts have not been
made by the State to ensure its popularisation. Many women in various parts of the
country are not aware of this instrument, and this must be the starting point for any
state to realise the rights provided in this instrument. There is therefore a need to
design and implement community-wide awareness of the Maputo Protocol at
national level and the ensuing laws that protect women and promote women’s
rights.
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South Africa’s domestication and implementation of the Maputo Protocol is reflected
in the laws and policies that have been passed, amended, and repealed over the
years, including those predating South Africa’s ratification of the Protocol. The
implementation of the Maputo Protocol is also reflected in the existence of
mechanisms and institutions, as mandate holders for effective implementation of the
rights, and redress or justice mechanisms that women victims of gross human rights
violations can access and obtain remedy and recourse. As the audit shows, South
Africa has enacted and promulgated a number of laws after 2005. However,
legislation, including the ensuing amendments after the ratification of the Maputo
Protocol, does not make mention of the Maputo Protocol. There is an over-emphasis
on mentioning CEDAW. At the very least, domestication of the Maputo Protocol and
its implementation must be reflected in the preamble(s) of South African legislative
provisions that seek to amend existing legislation and those promulgated after 2005.
The Domestic Violence Amendment Act of 2020, the upcoming harmonised
Marriages policy or legislation and the Criminal Law (Sexual Offences and Related
Matters) Amendment Bill of 2020 are missed opportunities for referencing the
Maputo Protocol. Very few court judgments have made mention of the Maputo
Protocol. While South African national laws are robust and progressive, there is a
need to make use of the Maputo Protocol as part of an integrated strategy of raising
awareness about the Protocol rights, as well as implementing the Protocol provisions
through court judgements, thus effectively entrenching the Protocol provisions in
South Africa’s jurisprudence and legal system. The law is found to have some gaps
when it comes to protecting women. For instance, South Africa is yet to decide the
way forwards regarding criminalisation of sex work. There is no specific legislation
protecting widows, and their vulnerability is further exacerbated by piecemeal
legislative provisions in various laws that exist. A policy solely focusing on widows
will enhance better protection of their rights. South Africa has not yet passed a law
on forced and early marriage. While case law and some provisions exist in other
legislation, the piecemeal provisions leave room for gaps in the protection of women
and girls in South Africa. Sexual harassment of educators by learners is not
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outlawed. Harmful traditional practices such as Ukuthwala and Ukungena are not
outlawed. There is no policy in the Higher Education sector that guides how
universities and colleges should deal with pregnant students; this leaves students
vulnerable and with no support.
Although almost all Southern African countries have ratified the Maputo Protocol,
except for Botswana and Madagascar, the instrument remains largely unknown and
under-utilised in national laws and policies. South Africa is not exempt from this
negative outlook of poor implementation of the Protocol by African Member States.
Following South Africa’s ratification of the Protocol 15 years ago, albeit with three
reservations and two interpretative declarations to the Protocol, there has been
limited mention of, and reference to the Protocol in laws and policies that protect
and promote the rights of women in South Africa. The criminal justice system has at
most overlooked the Protocol provisions in adjudicating matters of gender-based
violence and violence against women. Civil society actors have also not effectively
used the Protocol to advocate for and champion the rights of women and girls in
South Africa. Although the majority of South Africa’s rich legal and normative
framework on promoting and protecting the rights of women and girls predate the
ratification of the Protocol, their implementation should align with the Protocol. At
the very least, ensuing amendments to legislative frameworks ought to have been
aligned with the provisions of the Protocol. The disconnect between the national
policy and legislative measures that promote and protect the rights of women and
girls in South Africa creates serious gaps in the overall protection of women’s rights
in South Africa.
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